ULOHA KOMPARATIVNIHO VYKLADU V. OCHRANE LIDSKYCH
PRAV

Komparativni (srovnavaci) vyklad je zaloZzen na wral obdobné pravni Upravy nebo
pravniho vykladu v jinych zemich. Jinymi slovy, kpamativni vyklad zkouma, jak jesere
stejnaci obdobna problematika upravena a interpretovajwayeh pravnichiadech, nebo v
jinych pravnich systémech. Srovnavaci vykladiipltpormeérné malo pouzivanym forméam
pravniho vykladu. Skutmost, Ze v jiné zemii pravnim systému existujeditd pravni Uprava
nebo interpretace, nemdimy vliv na pouziti a vyklad platnych pravniclkegpisi. Existuji
vSak také situace a pravni otazky, které bez sk@aaciho vykladu budemiesit jen obtiza.
Jak se potom stane, Ze g@vsrovnavaciho vykladu na platné pravo nebo na jeterpretaci
vliv. maji? NaSim cilem bude takové situace idektiWat, podivat se &mu lze
komparativni vyklad v praxi vyuzit, a analyzovatnkeétni giklady jeho pouziti v pravni
praxi.

OTAZKY K CETBE:

1. Co to je a Kemu se hodi komparativni vyklad v pravu? V jakyithagich, za jakym
Ucelem byste jej pouzili? Které jsou naopak jeho iseatiy?

2. Jaké pednosti ma komparativni vyklad pro pravni interpcetv oblasti ochrany
lidskych prav?

3. Jaké pravni otazky &y soudy v uvedenychifpadech posoudit?

4. Dovedete uvéstivody, pr@ soudy nepouZzivaji zacélem pravniho posouzentfimo
vnitrostatni pravo? Jaky cil sleduji soudy pouzittnovnavaciho vykladu c¢hto
kauzéch?

5. Jaky okruh pravnich praménsi zvolily soudy v uvedenych ifkladech jako
vychodisko srovnavaci analyzy? Jaky je vztaétchto pramea Kk plathému
vnitrostatnimu pravu?

6. V ¢em spdivaji vysledky srovndvaci analyzy v uvedenycttech a jak ovlivnily
feSeni pravnich otadzek, o nichz soudy rozhodovaly?

7. V cem spdivaji podle Vaseho nazoru negativa &wm pozitiva pouZziti srovnavaciho
pravniho vykladu k rozhodnutg&ei se silnym politickym podtextem?
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HCJ 769/02, The Public Committee against Tortarésrael and another v. The Government of
Israel and others

The Supreme Court of Israel Sitting as the Highr€ofiJustice

[December 11 2005]

JUDGMENT

President (Emeritus) A. Barak:

The Government of Israel employs a policy of prestwve strikes which cause the death of
terrorists in Judea, Samaria, or the Gaza Striptatly strikes these terrorists, who plan, layrah
commit terrorist attacks in Israel and in the avkdudea, Samaria, and the Gaza Strip, against both
civilians and soldiers. These strikes at times &kson innocent civilians. Does the State thus act
illegally? That is the question posed before us.

1. Factual Background

In February 2000, the secontifada began. A massive assault of terrorism was direagginst

the State of Israel, and against Israelis, meretyabse they are Israelis. This assault of terrorism
differentiates neither between combatants andians| nor between women, men, and children.
The terrorist attacks take place both in the wnyitof Judea, Samaria, and the Gaza Strip, and
within the borders of the State of Israel. Theydirected against civilian centers, shopping center
and markets, coffee houses and restaurants. Oxéaghfive years, thousands of acts of terrorism
have been committed against Israel. In the attatkse than one thousand Israeli citizens have
been killed. Thousands of Israeli citizens havenbgeunded. Thousands of Palestinians have been
killed and wounded during this period as well. 2.its war against terrorism, the State of Israel
employs various means. As part of the securityvaigtintended to confront the terrorist attacks,
the State employs what it calls "the policy of &tegl frustration" of terrorism. Under this policy,
the security forces act in order to kill memberdeasforist organizations involved in the planning,
launching, or execution of terrorist attacks adailssael. During the secondhtifada, such
preventative strikes have been performed acrossaJighmaria, and the Gaza Strip. According to
the data relayed by petitioners, since the commmaneof these acts, and up until the end of 2005,
close to three hundred members of terrorist orgaioias have been killed by them. More than
thirty targeted killing attempts have failed. Appirmately one hundred and fifty civilians who
were proximate to the location of the targeted @esshave been killed during those acts. Hundreds
of others have been wounded. The policy of targkilédgs is the focus of this petition.

[-..]

21. Our starting point is that the law that applieshe armed conflict between Israel and the
terrorist organizations in thareais the international law dealing with armed conflicSo this
Court has viewed the character of the conflictha past, and so we continue to view it in the
petition before us. According to that view, thetfdlbat the terrorist organizations and their
members do not act in the name of a state doetunothe struggle against them into a purely
internal state conflictseeCASSESE at p. 420). Indeed, in today's reality, a testorganization is
likely to have considerable military capabilitiest times they have military capabilities that
exceed those of states. Confrontation with thosgels cannot be restricted within the state and its
penal law. Confronting the dangers of terrorismstibutes a part of the international law dealing
with armed conflicts of international characterndmber of other possibilities have been raised in
the legal literatureseeDUFFY, at p. 218; IANUEL GROSS DEMOCRACY'S STRUGGLE AGAINST
TERRORISM LEGAL AND MORAL ASPECTS585 (2004) [MVAVAKA SHEL DEMOCRATIA BETEROR
HEIBETIM MISHPATI''M VE'MUSARI'IM] hereinafter ®0ss;Orna Ben-Naftali & Keren R. Michaeli,
'We Must Not Make a Scarecrow of the Laavlegal Analysis of the Israeli Policy of Targeted
Killings, 36 GORNELL INTERNATIONAL LAW JOURNAL 233 (2003), hereinafter "Ben-Naftali &
Michaeli"; Derek JinksSeptember 11 and the Law of W& YALE JOURNAL OF INTERNATIONAL

LAwW 1 (2003), hereinafter "Jinks"). According to thepagach of Professor Kretzmer, that armed
conflict should be categorized as a conflict whigmot of purely internal national character, but
also not of international character, rather is ofiged character, to which both international human
rights law and international humanitarian law apfdge David Kretzmer,Targeted Killing of
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Suspected Terrorists: Extra-Judicial ExecutionsLegitimate Means of Defencd® HUROPEAN
JOURNAL OF INTERNATIONAL LAW 171 (2000), hereinafter "Kretzmer"); Respondentsinsel
presented those possibilities to us, and pointédheir problems, without taking any stance on the
issue. As stated, for years the starting poinhef$upreme Court — and also of the State's counsel
before the Supreme Court — is that the armed @bnifli of an international character. In this
judgment we continue to rule on the basis of thatvyvIt should be noted that even those who are
of the opinion that the armed conflict between dsrand the terrorist organizations is not of
international character, think that internationaintanitarian or international human rights law
applies to it ¢eeKretzmer, at p. 194; BN-NAFTALI & SHANI, at p. 142), as well as Hamdan
v.Rumsfeld, 165 L. Ed. 2d 729 (200&)d Prosecutor v. Tadic, ICTY, case no. IT-94-1, pa&y,
hereinafterTadic; regarding armed conflict which is not internatigns¢ée YORAM DINSTEIN,
CHARLES H. B. GARRAWAY & MICHAEL N. SCHMITT, THE MANUAL ON NON-INTERNATIONAL
ARMED CONFLICT: WITH COMMENTARY (2006).

[.]

27. In the oral and written arguments before us,State asked us to recognize a third category of
persons, that of unlawful combatants. These arplpesho take active and continuous part in an
armed conflict, and therefore should be treatedoasbatants, in the sense that they are legitimate
targets of attack, and they do not enjoy the ptaes granted to civilians. However, they are not
entitled to the rights and privileges of combatasisce they do not differentiate themselves from
the civilian population, and since they do not otieylaws of war. Thus, for example, they are not
entitled to the status of prisoners of war. ThaeStgposition is that the terrorists who particepat

the armed conflict between Israel and the terrooigfanizations fall under this category of
unlawful combatants.

28. The literature on this subject is comprehengRiehard R. BaxterSo-Called 'Unprivileged
Belligerency': Spies, Guerrillas and Sabote8, BRITISH YEARBOOK OF INTERNATIONAL LAW

323 (1951); Kenneth WatkinjVarriors without Rights? Combatants, Unprivilegedllgerents,
and Struggle over Legitimacyll HARVARD PROGRAM ON HUMANITARIAN POLICY AND
CONFLICT RESEARCH (2005), hereinafter "Watkin"; Jason Calldgnlawful Combatants and the
Geneva Conventiongl4 VIRGINIA JOURNAL OF INTERNATIONAL LAW 1025 (2004); Michael H.
Hoffman, Terrorists Are Unlawful Belligerents, Not Unlawf@ombatants: A Distinction With
Implications for the Future of International Huméearian Law, 34 CASE WESTERN RESERVE
JOURNAL OF INTERNATIONAL LAw 227 (2002); Shlomy ZacharyBetween the Geneva
Conventions: Where Does the Unlawful Combatant @8 ISRAEL Lw REVIEW 378 (2005);
Nolte; Dormann). We shall take no stance regardhmgy question whether it is desirable to
recognize this third category. The question befmses not one of desirable law, rather one of
existing law. In our opinion, as far as existingvlgoes, the data before us are not sufficient to
recognize this third category. That is the casemicg to the current state of international law,
both international treaty law and customary intéomal law 6eeCASSESE at pp. 408, 470). It is
difficult for us to see how a third category canrbeognized in the framework of tiagueand
Geneva Convention$t does not appear to us that we were presentiddata sufficient to allow
us to say, at the present time, that such a thitggory has been recognized in customary
international law. However, new reality at timeguges new interpretation. Rules developed
against the background of a reality which has cedngust take on a dynamic interpretation which
adapts them, in the framework of accepted inteagigetal rules, to the new realitgde Jami'at
Ascan at p. 800Ajuri, at p. 381). In the spirit of such interpretatiare shall now proceed to the
customary international law dealing with the statofs civiians who constitute unlawful
combatants.

6. Civilians who are Unlawful combatants

A. The Basic Principle: Civilians Taking a Direct Fart in Hostilities are not Protected at Such
Time they are Doing So
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29. Civilians enjoy comprehensive protection ofithiges, liberty, and property. "The protection
of the lives of the civilian population is a cetvalue in humanitarian law'The "Early Warning"
Procedure at paragraph 23 of my judgment). "The right fe &ind bodily integrity is the basic
right standing at the center of the humanitarian iltended to protect the local population” (HCJ
9593/04Yanun Village Council Head v. The Commander of HdFces in Judea and Samair(get
unpublished)). As opposed to combatants, whom ameharm due to their status as combatants,
civiians are not to be harmed, due to their stasscivilians. A provision in this spirit is
determined in article 51(2) de First Protocalwhich constitutes customary international law:
"The civilian population as such, as well as indual civilians, shall not be the object of attack.
Article 8(2)(b)(i)-(ii) of the Rome Statute of tHaternational Criminal Court determines, in the
same spirit, in defining a war crime, that if ad@rto attack civilians is given intentionally, the

a crime. That crime applies to those civilians wdre "not taking direct part in hostilities". In
addition, civilians are not to be harmed in an sedminate attack; in other words, in an attack
which, inter alia, is not directed against a particular military exijve 6ee851(4) of The First
Protocol which constitutes customary international |la@eHENCKAERTS & DOSWALDBECK, at

p. 37). That protection is granted to all civiliaexcepting those civilians taking a direct part in
hostilities. Indeed, the protection from attacka granted to unlawful combatants who are taking
a direct part in the hostilities. | discussed tlmbne case, stating: "The fighting is against the
terrorists. The fighting is not against the locapplation” Physicians for Human Rightat p.
394). What is the source and the scope of that lpsiciple, according to which the protection of
international humanitarian law is removed from thegho take an active part in hostilities at such
time that they are doing so?

B. The Source of the Basic Principle and its Custoany Character

30. The basic principle is that the civilians takim direct part in hostilities are not protectearir
attack upon them at such time as they are doingjtgs.principle is manifest in 851(3) ®he First
Protocol which determines'Civilians shall enjoy the protection afforded thys section, unless and
for such time as they take a direct part in

hostilities." As is well known, Israel is not party fbhe First Protocal Thus, it clearly was not
enacted in domestic Israeli legislation. Does thsid principle express customary international
law? The position of The Red Cross is that it ipranciple of customary international law
(HENCKAERTS& DOSWALD-BECK, at p. 20). That position is acceptable to ufitdtthe provision
Common Article 3 oiThe Geneva Conventigrte which Israel is party and which, accordingulio
reflects customary international law, pursuant tacl protection is granted to persons "[T]aking
no active part in the hostilities.” The InternagbrCriminal Tribunal for the former Yugoslavia
determined that article 51 ofhe First Protocolconstitutes customary international lageé
Struger ICTY IT-OT-42-T-22 (2005)). In military maals of many states, including England,
France, Holland, Australia, Italy, Canada, Germatimg United States (Air Force), and New
Zealand, the provision has been copied verbatinbyoadopting its essence, according to which
civilians are not to be attacked, unless they akeng a (direct) part in the hostilities. The legal
literature sees that provision as an expressiaustomary international lave¢eDINSTEIN, at p.
11; Kretzmer, at p. 192; Ben-Naftali & Michaeli, pt 269; Q\SSESE at p. 416;and Marco
Roscini, Targeting and Contemporary Aerial Bombardmeri4 INTERNATIONAL AND
COMPARATIVE LAW QUATERLY 411, 418 (2005), hereinafter "Roscini"; VincentiJ@eoulx, If the
Hat Fits Wear It, If the Turban Fits Run for Youfd: Reflection on the Indefinite Detention and
Targeted Killings of Suspected Terrorisk HASTINGS LAW JOURNAL 801, 879 (2005); George
Aldrich, Laws of War on Land4 AVERICAN JOURNAL OF INTERNATIONAL LAW 42, 53 (2000)).
Respondents' counsel stated before us that inl'tskgznion, not all of the provisions of article
51(3) of The First Protocoleflect customary international law. According ke tState's position,
"all that is determined in customary internatiotaad is that it is forbidden to harm civilians in
general, and it expressly determines that it isnmsible to harm a civilian who 'takes a directtpar
in hostilities." Regarding the period of time dgriwhich such harm is permitted, there is no
restriction" (supplement to summary on behalf ef 8tate Attorney (of January 26 2004), p. 79).
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Therefore, according to the position of the St#te, non-customary part of article 51(3) Tie
First Protocolis the part which determines that civilians do eojoy protection from attackor
such time'as they are taking a direct part in hostilities.rsntioned, our position is that all of the
parts of article 51(3) of he First Protocokexpress customary international law. What is thepec

of that provision? It is to that question that vesvturn.

C. The Essence of the Basic Principle

31. The basic approach is thus as follows: a eik that is, a person who does not fall into the
category of combatant — must refrain from diregdfticipating in hostilities ee FLECK, at p.
210). A civilian who violates that law and commétsts of combat does not lose his status as a
civilian, but as long as he is taking a direct parostilities he does not enjoy — during thatdim

the protection granted to a civilian. He is subjextthe risks of attack like those to which a
combatant is subject, without enjoying the righta @ombatante.g.those granted to a prisoner of
war. True, his status is that of a civilian, andduwes not lose that status while he is directly
participating in hostilities. However, he is a @am performing the function of a combatant. As
long as he performs that function, he is subjetih¢orisks which that function entails and ceaees t
enjoy the protection granted to a civilian fromaak EeeKenneth WatkinControlling the Use of
Force: A Role for Human Rights Norms in Contempprammed Confligt98 AMERICAN JOURNAL

OF INTERNATIONAL LAW 1 (2004), hereinafter "Watkin"). Gasser discus$ed, tstating: "What are
the consequences if civilians do engage in combat’Such persons do not lose their legal status
as civilians. . . . However, for factual reasonsythmay not be able to claim the protection
guaranteed to civilians, since anyone performingtiteoacts may also be opposed, but in the case
of civilians, only for so long as they take pantedtly in hostilities" (EECK, at p. 211, paragraph
501). The Red Cross Manual similarly states: "Givié are not permitted to take direct part in
hostilities and are immune from attack. If theyeak direct part in hostilities they forfeit this
immunity" (MODEL MANUAL ON THE LAW OF ARMED CONFLICT FOR ARMED FORCES at
paragraph 610, p. 34 (1999)). That is the law miggr unlawful combatants. As long as he
preserves his status as a civilian — that is, ag Bs he does not become part of the army — but
takes part in combat, he ceases to enjoy the piategranted to the civilian, and is subject to the
risks of attack just like a combatant, without gig the rights of a combatant as a prisoner of
war. Indeed, terrorists who take part in hosttit@e not entitled to the protection granted to
civilians. True, terrorists participating in hostds do not cease to be civilians, but by theiisac
they deny themselves the aspect of their civili@tus which grants them protection from military
attack. Nor do they enjoy the rights of combatamig.the status of prisoners of war.

32. We have seen that the basic principle is tmatcivilian population, and single civilians, are
protected from the dangers of military activity aaek not targets for attack. That protection is
granted to civilians "unless and for such timehey ttake a direct part in hostilities” (851(3)Tdfe
First Protoco). That provision is composed of three main partge first part is the requirement
that civilians take part in "hostilities"; the secbpart is the requirement that civilians take a
"direct” part in hostilities; the third part is tipeovision by which civilians are not protectednfro
attack "for such time" as they take a direct parostilities. We shall discuss each of those parts
separately.

D. The First Part: "Taking . . . part in hostilitie s"

33. Civilians lose the protection of customary insgional law dealing with hostilities of
international character if they "take . . . parhstilities.” What is the meaning of that provisto
The accepted view is that "hostilities" are actsciiby nature and objective are intended to cause
damage to the army. Thus determin€@ENTARY ON THE ADDITIONAL PROTOCOLS published

by the Red Cross in 198Hostile acts should be understood to be acts which by their nature and
purpose are intended to cause actual harm to the personnel and equipment of the armed forces"

(Y. SANDOZ et al. COMMENTARY ON THE ADDITIONAL PROTOCOLS 618 (1987)). A similar
approach was accepted by the Inter-American Conwnissn Human Rights, and is positively
referred to in HNCKAERTS & DOSWALD-BECK (p. 22). It seems that acts which by nature and
objective are intended to cause damage to civikhiosild be added to that definition. According to
the accepted definition, a civilian is taking parthostilities when using weapons in an armed
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conflict, while gathering intelligence, or while gmaring himself for the hostilities. Regarding
taking part in hostilities, there is no conditidmat the civilian use his weapon, nor is their a
condition that he bear arms (openly or concealédd. possible to take part in hostilities without
using weapons at all. GMMENTARY ON THE ADDITIONAL ProTOCOLSdiscussed that issuéi
seems that the word 'hostilities’ covers not only the time that the civilian actually makes use of a
weapon, but also, for example, the time that he is carrying it, as well as situations in which he
undertakes hostile acts without using a weapon" (p. 618-619). As we have seen, that approach is
not limited merely to the issue of "hostilities"wtard the army or the state. It applies also to
hostilities against the civilian population of tsiate seeKretzmer, at p. 192).

E. Second Part: "Takes a Direct Part"

34. Civilians lose the protection against militatyack, granted to them by customary international
law dealing with international armed conflict (adopted inThe First Protocal 851(3)), if "they
take a direct part in hostilities". That provisidifferentiates between civilians taking a directtpa
in hostilities (from whom the protection from attais removed) and civilians taking an indirect
part in hostilities (who continue to enjoy protectifrom attack). What is that differentiation? A
similar provision appears in Common Article 3 Bhe Geneva Conventignw/hich uses the
wording "active part in hostilities". The judgmeat the International Criminal Tribunal for
Rwanda determined that these two terms are ofig#rdontent $§eeThe Prosecutor v. Akayesu,
case no. ICTR-96-4-T (1998)). What is that conteht3eems accepted in the international
literature that an agreed upon definition of thentédirect” in the context under discussion does
not exist §ee DIRECT PARTICIPATION IN HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN
LAW, REPORT PREPARED BY THE INTERNATIONAL COMMITTEE OF THE RED CROSS (2003);
DIRECT PARTICIPATION IN HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN LAW (2004)).
HENCKAERTS & DOSWALD-BECK rightly stated that— "It is fair to conclude . that a clear and
uniform definition of direct participation in holties has not been developed in state practice" (p
23). In that state of affairs, and without a congresive and agreed upon customary standard,
there is no escaping going case by case, whileowarg the area of disagreememipare
Tadicg). On this issue, the following passage frGMMENTARY ON THE ADDITIONAL PROTOCOLS

is worth quoting: "Undoubtedly there is room heoe $ome margin of judgment: to restrict this
concept to combat and active military operationsilékde too narrow, while extending it to the
entire war effort would be too broad, as in modeanfare the whole population participates in the
war effort to some extent, albeit indirectly” (Al6). Indeed, a civilian bearing arms (openly or
concealed) who is on his way to the place whereilaise them against the army, at such place,
or on his way back from it, is a civilian takingn'active part" in the hostilitieséeWatkin, at p.
17). However, a civilian who generally supports tiestilities against the army is not taking a
direct part in the hostilitieséeDUFFY, at p. 230). Similarly, a civilian who sells food medicine

to unlawful combatants is also taking an indireat i the hostilities. The third report of thednt
American Commission on Human Rights states: "Gimgi whose activities merely support the
adverse party's war or military effort or otherwgsdy indirectly participate in hostilities cannmt
these grounds alone be considered combatants. igHiecause indirect participation, such as
selling goods to one or more of the armed paréegressing sympathy for the cause of one of the
parties or, even more clearly, failing to act teyant an incursion by one of the armed partiess doe
not involve acts of violence which pose an immedithreat of actual harm to the adverse party"
(IACHR THIRD REPORT ONHUMAN RIGHTS IN COLOMBIA, par. 53, 56 (1999)). And what is the
law in the space between these two extremes? Oworteehand, the desire to protect innocent
civilians leads, in the hard cases, to a narroerpretation of the term "direct” part in hostilgie
Professor @ssesEwrites: "The rationale behind the prohibition agditargeting a civilian who
does not take a direct part in hostilities, deshitepossible (previous or future) involvement in
fighting, is linked to theneed to avoid killing innocent civiliahgp. 421, emphasis original). On
the other hand, it can be said that the desiredtegt combatants and the desire to protect inriocen
civilians leads, in the hard cases, to a wide pretation of the "direct” character of the hoséht

as thus civilians are encouraged to stay away flmenhostilities to the extent possible. Schmitt
writes: "Gray areas should be interpreted liberall, in favor of finding direct participation.n®
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of the seminal purposes of the law is to make ptssa clear distinction between civilians and
combatants. Suggesting that civilians retain timemunity even when they are intricately involved
in a conflict is to engender disrespect for the laywcombatants endangered by their activities.
Moreover, a liberal approach creates an incentiveililians to remain as distant from the conflict
as possible — in doing so they can better avoiddgoeharged with participation in the conflict and
are less liable to being directly targeted” (Midhide Schmitt,Direct Participation in Hostilities
and 21st Century Armed Conflicin H. HSCHERR (ed.), RISIS MANAGEMENT AND
HUMANITARIAN PROTECTION FESTSHRIFT FUR DIETER FLECK 505-509 (2004), hereinafter
"Schmitt").

35. Against the background of these consideratithresfollowing cases should also be included in
the definition of taking a "direct part" in hodiiéis: a person who collects intelligence on theyarm
whether on issues regarding the hostilitesefHays ParksAir War and the Law of Wai32 AR
FORCELAW REVEW 1, 116 (1990), hereinafter "Parks"), or beyond ¢hisgsuesgeeSchmitt, at p.
511); a person who transports unlawful combatamtsrtfrom the place where the hostilities are
taking place; a person who operates weapons whidwful combatants use, or supervises their
operation, or provides service to them, be theadw from the battlefield as it may. All those
persons are performing the function of combatarte function determines the directness of the
part taken in the hostilities¢eWatkin, at p. 17; Roscini). However, a person whlssfood or
medicine to an unlawful combatant is not takingieea part, rather an indirect part in the
hostilities. The same is the case regarding a pesdw aids the unlawful combatants by general
strategic analysis, and grants them logisticalegarsupport, including monetary aid. The same is
the case regarding a person who distributes propkgaupporting those unlawful combatants. If
such persons are injured, the State is likely adid liable for it, if it falls into the framewordf
collateral or incidental damage. This was discudse@asser: "Civilians who directly carry out a
hostile act against the adversary may be resigtedrbe. A civilian who kills or takes prisoners,
destroys military equipment, or gathers informationthe area of operations may be made the
object of attack. The same applies to civilians vdperate a weapons system, supervise such
operation, or service such equipment. The transomss information concerning targets directly
intended for the use of a weapon is also considasethking part in hostilities. Furthermore, the
logistics of military operations are among the\atés prohibited to civilians . . . [N]ot only a@ict
and personal involvement but also preparation familgary operation and intention to take part
therein may suspend the immunity of a civilian. thiése activities, however, must be proved to be
directly related to hostilities or, in other wortls represent a direct threat to the enemy . . .
However, the term should not be understood toodtyodNot every activity carried out within a
state at war is a hostile act. Employment in theaaments industry for example, does not mean,
that civilian workers are necessarily participatindpostilities... Since, on the other hand, facterie
of this industry usually constitute lawful militaopjectives that may be attacked, the normal rules
governing the assessment of possible collaterabdano civilians must be observed'LEEK, at

p. 232, paragraphs 517, 518). In the internatidibatature there is a debate surrounding the
following case: a person driving a truck carryimgraunition §eeParks, at p. 134; Schmitt, at p.
507; ANTHONY P. V. ROGERS LAW ON THE BATTLEFIELD 8 (1996), hereinafter ®GERS andLisa

L. Turner &. Lynn G. NortonCivilians at the Tip of the Speas1 AR FORCELAW REVEW 1, 31
(2001); John R. Heatogivilians At War: Re-examining the Status of Cank Accompanying the
Armed Forces57 AR FORCELAW REVEW 155, 171 (2005)). Some are of the opinion that such
person is taking a direct part in the hostilitiasd thus he can be attacked), and some are of the
opinion that he is not taking a direct part (andstihe cannot be attacked). Both opinions are in
agreement that the ammunition in the truck canttacleed. The disagreement regards the attack
upon the civilian driver. Those who think that Betaking a direct part in the hostilities are of th
opinion that he can be attacked. Those who thiakltle is not taking a direct part in the hostsitie
believe that he cannot be attacked, but that iish@ounded, that is collateral damage caused to
civilians proximate to the attackable military offjge. In our opinion, if the civilian is drivindhé
ammunition to the place from which it will be uskxn the purposes of hostilities, he should be



Letni Skola interpretace prava, 16.-21.8.2009, Ribea bouda, KrkonoSe

seen as taking a direct part in the hostilite=eDINSTEIN, at p. 27; Schmitt at p. 508 0RERS at

p. 7; ANTHONY .P .V. ROGERS& P. MALHERBE, MODEL MANUAL OF THE LAW OF ARMED
CONFLICT 29 (ICRC, (1999)). 36. What is the law regardingligins serving as a "human shield"
for terrorists taking a direct part in the hose? Certainly, if they are doing so because thesew
forced to do so by terrorists, those innocent igiig are not to be seen as taking a direct painiein
hostilities. They themselves are victims of tesori However, if they do so of their own free will,
out of support for the terrorist organization, tteould be seen as persons taking a direct part in
the hostilities gee Schmitt, at p. 52land Michael N. Schmitt,Humanitarian Law and Direct
Participation in Hostilities by Private Contractoms Civilian Employees5 CHICAGO JOURNAL OF
INTERNATIONAL LAW 511, 541 (2004))

37. We have seen that a civilian causing harm ¢oattmy is taking "a direct part" in hostilities.
What says the law about those who enlist him te tklirect part in the hostilities, and those who
send him to commit hostilities? Is there a diffeerbetween his direct commanders and those
responsible for them? Is the "direct" part takely dny the last terrorist in the chain of command,
or by the entire chain? In our opinion, the "ditecharacter of the part taken should not be
narrowed merely to the person committing the platsict of attack. Those who have sent him, as
well, take "a direct part". The same goes for taespn who decided upon the act, and the person
who planned it. It is not to be said about thent thay are taking an indirect part in the hoséhti
Their contribution is direct (and activegeeSchmitt, at p. 529).

F. The Third Part: "For Such Time"

38. Article 51(3) ofThe First Protocolstates that civilians enjoy protection from the gins
stemming from military acts, and that they are taogjets for attack, unless "and for such time" as
they are taking a direct part in hostilities. Thevisions of article 51(3) oThe First Protocol
present a time requirement. A civilian taking atparhostilities loses the protection from attack
"for such time" as he is taking part in those Hibigts. If "such time" has passed — the protection
granted to the civilian returns. In respondentshiop, that part of article 51(3) ofhe First
Protocolis not of customary character, and the State aklss not obligated to act according to it.
We cannot accept that approach. As we have seleof #@ile parts of article 51(3) ofhe First
Protocolreflect customary international law, including tif@e requirement. The key question is:
how is that provision to be interpreted, and wkatd scope?

39. As regarding the scope of the wording "takelrect part” in hostilities, so too regarding the
scope of the wording "and for such time" there ésaonsensus in the international literature.
Indeed, both these concepts are close to each. dloevever, they are not identical. With no
consensus regarding the interpretation of the wgrdfor such time", there is no choice but to
proceed from case to case. Again, it is helpfubxamine the extreme cases. On the one hand, a
civilian taking a direct part in hostilities onengle time, or sporadically, who later detaches
himself from that activity, is a civilian who, steng from the time he detached himself from that
activity, is entitled to protection from attack. kenot to be attacked for the hostilities which he
committed in the past. On the other hand, a civilidio has joined a terrorist organization which
has become his "home", and in the framework ofdisin that organization he commits a chain of
hostilities, with short periods of rest betweemthéoses his immunity from attack "for such time"
as he is committing the chain of acts. Indeed,ndigg such a civilian, the rest between hostilities
is nothing other than preparation for the next itigsi{ seeDaniel StatmanTargeted Killing 5
THEORETICALINQUIRIES INLAW 179, 195 (2004)).

40. These examples point out the dilemma which'thiesuch time" requirement presents before
us. On the one hand, a civilian who took a direatt in hostilities once, or sporadically, but
detached himself from them (entirely, or for a |gregiod) is not to be harmed. On the other hand,
the "revolving door" phenomenon, by which eachatiest has "horns of the alter” (1 Kings 1:50) to
grasp or a "city of refuge” (Numbers 35:11) to fleeto which he turns in order to rest and prepare
while they grant him immunity from attack, is to &eoided ¢eeSchmitt, at p. 536; Watkin, at p.
12; Kretzmer, at p. 193;IRSTEIN, at p. 29;and Parks, at p. 118). In the wide area between those
two possibilities, one finds the "gray" cases, abwhich customary international law has not yet
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crystallized. There is thus no escaping examinatibeach and every case. In that context, the
following four things should be said: first, welhded information is needed before categorizing a
civilian as falling into one of the discussed catggs. Innocent civilians are not to be harmsek(
CASSESE at p. 421). Information which has been most thghdy verified is needed regarding the
identity and activity of the civilian who is alledig taking part in the hostilitiessée Ergi v.
Turkey, 32 EHRR 388 (2001).ASsesErightly stated that "[I]f a belligerent were allowed to fire
at enemy civilians simply suspected of somehowmtanor conspiring to plan military attacks, or
of having planned or directed hostile actions, lthsic foundations of international humanitarian
law would be seriously undermined. The basic disitom between civilians and combatants would
be called into question and the whole body of lalating to armed conflict would eventually be
eroded" (p. 421)The burden of proof on the attacking army is heavy (see Kretzmer, at p. 203;
GROSS at p. 606). In the case of doubt, careful verification is needed before an attack is made.
HENCKAERTS & DOSWALD-BECK made this point: "[W]hen there is a situation of doubt, a careful
assessment has to be made under the conditiongestnaints governing a particular situation as to
whether there are sufficient indications to warrant attack. One cannot automatically attack
anyone who might appear dubious” (p. 24). Secondyidan taking a direct part in hostilities
cannot be attacked at such time as he is doinij adess harmful means can be employed. In our
domestic law, that rule is called for by the prpieiof proportionality. Indeed, among the military
means, one must choose the means whose harm taouthan rights of the harmed person is
smallest. Thus, if a terrorist taking a direct parhostilities can be arrested, interrogated, taied,
those are the means which should be emplogedMohamed Ali v. Public Prosecutor [1969] 1
A.C. 430). Trial is preferable to use of force. We-of-law state employs, to the extent possible,
procedures of law and not procedures of force. Ghastion arose in McCann v. United Kingdom,
21 E.H.R.R. 97 (1995), hereinaftbtcCann In that case, three terrorists from Northernainel
who belonged to the IRA were shot to death. Thesevgdot in the streets of Gibraltar, by English
agents. The European Court of Human Rights detewinthat England had illegally impinged
upon their right to life (82 of the European Convem on Human Rights). So wrote the court:
"[T]he use of lethal force would be rendered disproportionate if the authorities failed, whether
deliberately or through lack of proper care, to take steps which would have avoided the deprivation

of life of the suspects without putting the lives of others at risk" (p. 148, at paragraph 235). Arrest,
investigation, and trial are not means which cavagé be used. At times the possibility does not
exist whatsoever; at times it involves a risk seafrto the lives of the soldiers, that it is not
required $ee ALAN DERSHOWITZ PREEMTION: A KNIFE THAT CUTS BOTH WAYS 230 (2005)).
However, it is a possibility which should always t@nsidered. It might actually be particularly
practical under the conditions of belligerent oatign, in which the army controls the area in
which the operation takes place, and in which &rregestigation, and trial are at times realizable
possibilities §ee85 of The Fourth Geneva ConventjorOf course, given the circumstances of a
certain case, that possibility might not exist.tites, its harm to nearby innocent civilians might
be greater than that caused by refraining fromm ithat state of affairs, it should not be usedrd;h
after an attack on a civilian suspected of takimgaative part, at such time, in hostilities, a
thorough investigation regarding the precision b€ tidentification of the target and the
circumstances of the attack upon him is to be peréal (retroactively). That investigation must be
independentdeeWatkin, at p. 23; DFFY, at p. 310; @GSSESE at p. 419see alsaColin Warbrick,
The Principle of the European Convention on Humagh®® and the Responses of State to
Terrorism EUROPEANHUMAN RIGHTS LAW REVIEW 287, 292 (2002)McCann at pp. 161, 163;
as well asMcKerr v. United Kingdom, 34 E.H.R.R. 553, 559 (200 In appropriate cases it is
appropriate to pay compensation as a result of ltaused to an innocent civiliapeeCASSESE at

pp. 419, 423and 83 of The Hague Regulation§91 ofThe First Protocdl. Last, if the harm is not
only to a civilian directly participating in the sidities, rather also to innocent civilians nearthe
harm to them is collateral damage. That damage mitisstand the proportionality test. We shall
now proceed to the examination of that question.

[-]

Conclusion
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61.The State of Israel is fighting against severeotism, which plagues it from therea The
means at Israel's disposal are limited. The Staterchined that preventative strikes upon terrorists
in the area which cause their deaths are a necessary meanstli@military standpoint. These
strikes at times cause harm and even death toémhaovilians. These preventative strikes, with all
the military importance they entail, must be madthiw the framework of the law. The saying
"when the cannons roar, the muses are silent" Ik kmewn. A similar idea was expressed by
Cicero, who said: "during war, the laws are silgsilent enim legis inter armj)aThose sayings are
regrettable. They reflect neither the existing laov the desirable lawséeRe. Application Under
s.83.28 of the Criminal Code [2004] 2 S.C.R. 2480)2 It is when the cannons roar that we
especially need the lawsgeHCJ 168/91Murkus v. The Minister of Defensés(1) PD 467, 470,
hereinafterMurkug. Every struggle of the state — against terrorismany other enemy — is
conducted according to rules and law. There is ygwaw which the state must comply with.
There are no "black holes"sde JOHAN STEYN, DEMOCRACY THROUGH LAwW: SELECTED
SPEECHES ANDJUDGMENTS 195 (2004)). In this case, the law was determingdciistomary
international law regarding conflicts of an inteioaal character. Indeed, the State's struggle
against terrorism is not conducted "outside" ofldve. It is conducted "inside" the law, with tools
that the law places at the disposal of democrédies.

[-]

63.The question is not whether it is possible tfegle ourselves against terrorism. Of course it is
possible to do so, and at times it is even a dutyot so. The question is how we respond. On that
issue, a balance is needed between security needghdividual rights. That balancing casts a
heavy load upon those whose job is to provide sigciiot every efficient means is also legal. The
ends do not justify the means. The army must iositself according to the rules of the law. That
balancing casts a heavy load upon the judges, wisi determine — according to the existing law
— what is permitted, and what forbidden. | discdd$®t in one case, stating: "The role of decision
has been placed at our door, and we must fulfilltiis our duty to preserve the legality of
government, even when the decisions are diffiétlten when the cannons roar and the muses are
silent, the law exists, and acts, and determinest veéhpermissible and what is forbidden; what is
legal and what is illegal. As the law exists, sasexthe Court, which determines what is
permissible and what is forbidden, what is legal ahat is illegal. Part of the public will be happy
about our decision; the other part will opposétiimay be that neither part will read our reasoning
But we will do our job" (HCJFH 2161/986harif v. GOC Home Front CommariaD(4) PD 485,
491). Indeed, decision of the petition before usas easy; "We are members of Israeli society.
Although we are sometimes in an ivory tower, toatdr is in the heart of Jerusalem, which is not
infrequently hit by ruthless terrorism. We are asvaf the killing and destruction wrought by the
terrorism against the State and its citizens. Ag ather Israelis, we too recognize the need to
defend the country and its citizens against tesnois severe blow. We are aware that in the short
term, this judgment will not make the State’s stjlegagainst those rising up against her easier.
That knowledge is difficult for us. But we are jwdg When we sit in trial, we stand trial. We act
according to our best conscience and understan&egarding the State’s struggle against the
terror that rises up against her, we are convittikatlat the end of the day, a struggle according to
law (and while complying with the law) strengthdres and her spirit. There is no security without
law. Satisfying the provisions of the law is a cament of national security'Bgit Sourik at p.
861).

64.In one case we decided the question whethebtidite is permitted to order its interrogators to
employ special methods of interrogation which iwveothe use of force against terrorists, in a
"ticking bomb" situation. We answered that questiothe negative. In my judgment, | described
the difficult security situation in which Israelnfis itself, and added: "We are aware that this
judgment of ours does not make confronting thalityeany easier. That is the fate of democracy,
in whose eyes not all means are permitted, andhtmmwnot all the methods used by her enemies
are open. At times democracy fights with one haed lbehind her back. Despite that, democracy
has the upper hand, since preserving the rule wf dad recognition of individual liberties
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constitute an important component of her secutépce. At the end of the day, they strengthen her
and her spirit, and allow her to overcome her clitties (HCJ 5100/94he Public Committee
against Torture in Israel v. The State of Istd&3(4) PD 817, 845).

Let it be so.

[-..]

Thus it is decided that it cannot be determineddmwance that every targeted killing is prohibited
according to customary international law, just tasannot be determined in advance that every
targeted killing is permissible according to cuséoyninternational law. The law of targeted killing
is determined in the customary international lamd the legality of each individual such act must
be determined in light of it.

Given today, 23 Kislev 5767 (13 December 2006)

Rozsudek Nejvyssiho spravniho soudu CR ve véci navrhu na rozpusténi Délnické strany
(sp. zn. Pst 1/2008 — 66) — z odtivodnéni

[.]

[37] Zdrojem veskeré statn{ moci, vykonavané prostfednictvim organi moci zakonodarné,
vykonné a soudn, je lid (¢lanek 2 odst. 1 Ustavy). Jen vfjime¢né ovsem lid vykonava statni moc
piimo (¢lanek 2 odst. 2 Ustavy). Udast ob¢ani na politickém Zivoté spole¢nosti, zejména
na vytvafeni zakonodarnych sbort a organa samospravy, je zajisténa predevs$im prostfednictvim
politickych stran a hnuti (¢lanek 5 Ustavy, ¢lanky 20, 22 Listiny, § 1 odst. 1 zdkona o politickych
stranach). Ty jsou svornikem mezi obcany a statem, aktivizujicim obcany a zapojujicim
je do vefejnych zalezitosti, nezbytnym clankem zprostfedkujicim obcéanim podil na politické
moci (stov. napf. rozsudek Nejvysstho spravaniho soudu ze dne 6. 4. 2005, €. j. Pst 2/2003 — 69).
V této funkci a svou roli pfi tvorbé politické vile ve staté se politické strany podileji
na formovan{ statnich organu.

[38] Vzniku demokratickych statnich organt musi pfedchazet volna soutéz na statu
nezavislych politickych stran. Teprve ve vysledcich této soutéze se utvareji politické obrysy
a proporce statu (srov. nalez Ustavniho soudu ze dne 18. 10. 1995, sp. zn. Pl US 26/94,
piip. odlisné stanovisko soudct JUDr. Vojena Gittlera a JUDr. FrantiSka Duchoné k nalezu
Ustavntho soudu ze dne 19. 1. 2005, sp. zn. PL US 10/03, vechna citovani rozhodnuti US jsou
dostupna na http://nalus.usoud.cz). Ustava vychazi z principu reprezentativni (zastupitelské)
demokracie, politicky systém je zalozen na svobodném a dobrovolném vzniku a volné soutézi
politickych  stran, respektujicich zakladni demokratické principy a odmitajicich nasili
jako prostfedek k prosazovani svjch zajmu (¢lanek 5 Ustavy). Volna soutéz politickych stran
predstavuje natolik zasadni hodnotu, Ze jeji ochrané Ustava i Listina podiizuji zakonnou Gpravu
viech politickjch prav a svobod (srov. nalez US ze dne 15. 5. 1996, sp. zn. Pl. US 3/96). Pravé
tyto principy pfedstavuji uhelné kameny demokratického pravniho stitu, samo nezménitelné
jadro jeho politického ziizeni (¢lanek 9 odst. 2 Ustavy).

[39] Politické strany jsou pfes svij nepochybny vefejnopravni vyznam oddéleny od statu,
nesm¢ji vykonavat funkce statnich organu ani tyto organy nahrazovat a nesm¢ji fidit statni organy
ani ukladat povinnosti osobam, které nejsou jejich cleny (§ 5 odst. 1 zakona o politickych
stranach). Politické strany jsou /Jargo semsu pravnickymi osobami soukromého prava [§ 3
odst. 1 zékona o politickych stranach, § 18 odst. 2 pism. a) ob¢anského zékoniku]. Clenstvi v nich
neni vysledkem aktu vefejné moci, ale volného rozhodnuti jednotlived (§ 3 odst. 2 zakona
o politickych stranach), strany nemaji vefejnopravni statut a pozivaji proto ochrany zakladnich
prav a svobod v rozsahu, v némz je lze vztahnout na pravnické osoby. Presto vsak nemuze byt
ustavnépravni postaveni politickych stran definovano jako prosty vysledek zjisténi, ze nemaji
statut statniho organu a v dasledku toho nejsou ni¢im jinym, nez soukromopravnimi spolky
(srov. nalez US sp. zn. PL. US 26/94).
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[40] Uéelem existence politickych stran je totiz politickd reprezentace odpovidajici ¢asti
vefejnosti, ucast ve volbach a snaha ziskat jejich prostfednictvim zastoupeni ve volenych
orginech vefejné moci (srov. ndlez US sp. zn. Pl US 3/96). V povaze politickjch stran
je, ze jako jediné subjekty mohou v zastupitelské formé demokracie ziskat politickou moc
a ovlivnit rezim v zemi jako celku. Predkladanim politického programu a moznosti uskutecnit své
navrhy, pfijdou-li k moci, se politické strany lisi od jakéhokoliv jiného subjektu pusobictho
v politickém zivoté (srov. rozsudek velkého senatu Evropského soudu pro lidska prava ze dne
13.2. 2003, Refah Partisi a dalsi proti Turecku, stiznosti ¢. 41340/98, 41342/98, 41343/98
a 41344/98, bod 87, vsechna citovana rozhodnuti ESLP jsou dostupna na www.echr.coe.int).

[41] V obdobi po druhé svétové valce byl pravné zohlednén fakticky vyznam politickych
stran, ktery hraly jiz dffve a ve vyspélych demokraciich doslo k uznani vefejné role, jiz majf strany
ve staté a vuci statu, aniz by soucasné samy byly statem, ¢i mély statni resp. vefejnopravni povahu
[viz odst. 55]. Politické strany plni v souladu s Ustavou vefejné tkoly nezbytné pro Zivot statu,
zalozeného na reprezentativni demokracii (stov. nalez US sp. zn. Pl. US 26/94). Zaroven je
ovsem mozné fici, ze s pravnim uznanim a dokonce ustavnépravnim zakotvenim politickych
stran a s jejich akceptovanym privilegovanym postavenim ve vztahu k jinym formam realizace
sdruzovaciho prava, vzrostla i jejich odpovédnost a také potteba kontroly.

[42] Uloha, existence a ¢innost politickych stran vedou nejen ke shora vyjadienému zavéru,
ze samotné politické strany pozivaji ochrany zakladnich prav a svobod, ale zaroven samy
pfedstavuji vykon zakladnich lidskych prav a svobod jednotlived. Pravo sdruzovat
se v politickych stranach je soucasti obecného sdruzovaciho prava, at’ jiz vyjadfené vyslovné
(clanek 20 odst. 2 Listiny), nebo v obecném sdruzovacim pravu implicitné obsazené [¢lanek 11
odst. 1 Umluvy o ochrané lidskych prav a zakladnich svobod - sdéleni federalntho ministerstva
zahrani¢nich véci, ¢ 209/1992 Sb. (dale jen ,,Umluva)]. Toto pravo pak bezprostfedné souvisi
s vykonem dalsich politickych prav, zejm. prava shromazdovaciho (¢lanek 19 Listiny, pfip. ¢lanek
11 Umluvy) a priva na svobodu projevu (lanek 17 Listiny, pip. ¢lanek 10 Umluvy,
srov. také rozsudek velkého senatu ESLP ze dne 30. 1. 1998, Sjednocend komunistickd strana Turecka
a dalsi proti Turecku, stiznost ¢. 19392/92, body 42, 43).

[.]

[43] Vzhledem ke klicové tuloze, kterou hraji politické strany pro demokratické zfizeni,
vyzaduji tyto subjekty zvySenou ochranu a ztizenou rozpustitelnost ve srovnani s jinymi
organizacemi ¢i sdruzenimi. Nikoliv nahodné proto napf. zakonodarce svéfil rozhodovani
o rozpusténi politickych stran vrcholnému soudu, nikoliv spravnimu organu (Ministerstvo vnitra),
jako je tomu u ostatnich sdruzeni ve smyslu zdkona ¢. 83/1990 Sb., o sdruzovani obcand,
ve znén{ pozdéjsich predpist. Pfezkum rozhodnuti Nejvyssiho spravniho soudu o rozpusténi,
piip. pozastaveni cinnosti politické strany je pak ve zvlastnim druhu #zeni svéten Ustavnimu
soudu [¢l. 87 odst. 1 pism. j) Ustavy].

[44] Ustava klade na politické strany dva zakladni pozadavky: respekt k zakladnim
demokratickym principim a odmitini nasili k prosazovani svjch zajma (¢lanek 5 Ustavy).
Politicka strana muze usilovat o zménu pravniho 1 dstavniho pofadku, pokud jsou (resp. maji byt)
pouzité prostfedky nenasilné, zakonné a demokratické a cilena zména je sama o sob¢ slucitelna
se zakladnimi principy demokratického pravniho statu.

[45] Zaroven ovsem nelze vyloucit moznost demokratického politického systému zasahnout,

kdyby absolutni uplatnéni jeho pravidel mohlo vést k sebedestrukci. Jinymi slovy, pfes vyznam
volné soutéze politickych stran 1ze pfipustit diskvalifikaci nékterého z hracd, sméfuje-li v rozporu
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s pravidly k vyfazeni ostatnich soutézicich subjektt nebo v kone¢ném vysledku k popfeni soutéze
jako takové. Demokraticky pravni stit ma pravo a povinnost aktivné branit své demokratické
zfizeni. Prosazovani konceptu demokracie schopné se branit je legitimnim cilem zakonodarstvi
kazdého demokratického stitu a napliiovani této myslenky dovoluje v pfiméfenych mezich
omezit priva garantovani ustavnim pofadkem i Umluvou [srov. nilez Ustavniho soudu CSFR
ze dne 26. 11. 1992, Pl Us 1/92, Sb. n. u. Us CSFR str. 56 a nasl., nalez US ze dne 5. 12. 2001,
sp. zn. Pl. US 9/01; a rozsudky ESLP ze dne 16. 3. 2006 (velky senét), Zdanoka proti Loyﬁ/é%,
stiznost €. 58278/00, bod 100; a ze dne 26. 9. 1995, Vogt proti Némeckn, stiznost ¢. 17851/91, bod
59].

[40] Politicka strana, ktera vyzyva k nasili nebo jejiz politicky projekt nerespektuje pravidla
demokracie, usiluje o jejich zni¢eni nebo sméfuje k porusovani uznavanych prav a svobod,
proto nepoziva ochrany pred sankcemi, které jf za to hrozi [stov. nalez US sp. zn. Pl US 26/94;
nebo rozsudky ESLP ze dne 9. 4. 2002, Yagar a dalsi proti Turecku, stiznosti ¢. 22723/93,
22724/93, 22725/93, bod 49; Refah Partisi a dalsi proti Tureckn, bod 98; ze dne 3. 2. 2005, Partidn!
Comunistilor (Nepeceristi) a Ungureann proti Rumunskn, stiznost ¢. 46626/99, bod 46; nebo ze dne
25.5. 1998, Socialistickd strana a dalsi proti Tureckn, stiznost ¢. 21237/93, body 46, 47].

[47] Vsouladu stim Listina pfipousti omezeni sdruzovactho prava (vcetné
prava na sdruzovani v politickych  stranach) na  pfipady stanovené  zakonem,
jestlize je to v demokratické spolecnosti nezbytné pro bezpecnost statu, ochranu vefejné
bezpecnosti a vefejného potfadku, predchazeni trestnym cinim nebo pro ochranu prav a svobod
druhych (Clanek 20 odst. 3 Listiny). Podobné Umluva umoZfiuje uvalit na vykon
shromazdovactho a sdruzovaciho prava omezeni, jsou-li stanovena zdkonem a jsou
v demokratické spolecnosti nezbytna v zajmu narodni bezpecnosti, vefejné bezpecnosti,
pfedchazeni nepokojim a zlocinnosti, ochrany zdravi nebo moralky nebo ochrany prav a svobod
jinych (¢lanek 11 odst. 2 Umluvy).

[48] Nepiipustné je také zneuziti prava. Nikdo, ani politicka strana, kdo svou ¢innost{ realné
ohrozuje nebo porusuje zakladni prava a svobody jinych, se nemize v odpovidajicim rozsahu
ucinné dovolavat ochrany svych vlastnich zakladnich priv a svobod. Vykladovym voditkem
je vtomto sméru ¢lanek 17 Umluvy, podle néjz nic v Umluvé nemtze byt vykladino
tak, jako by davalo statu, skupiné nebo jednotlivei jakékoliv pravo vyvijet ¢innost nebo dopoustét
se ¢ind  zaméfenjch na zniceni kteréhokoliv priva a svobody pfiznané Umluvou
nebo na omezovani téchto priv a svobod ve vétsim rozsahu, nez to Umluva stanovi
(srov. napt. rozhodnuti ESLP o nepfijatelnosti ze dne 20. 2. 2007, Pave/ Ivanov proti Ruskn, stiznost
¢. 35222/04).

[49] Vzhledem k zasadni roli, kterou politické strany hraji v fadné fungujici demokracii,
a s ohledem na jejich mimofadny a nezastupitelny vyznam v zastupitelské formé vlady, musi stat
nakladat velmi obezfetné s pravomoci zasahovat do jejich ¢innosti. Vyjimky umoznujici zasah
statu do svobody sdruzovaci musi byt vykladany restriktivné. Pouze pfesvédéivé a zavazné
divody proto mohou ospravedlnit omezeni svobody sdruzovani v politickych stranach. Smluvni
strany Umluvy, véetné Ceské republiky, navic maji omezenou miru posuzovaci volnosti, zda byla
naplnéna podminka nezbytnosti ve smyslu ¢lanku 11 odst. 2 Umluvy, a rozhodovéni jejich
organt podléha dohledu Evropského soudu pro lidska prava [srov. rozsudky ESLP ze dne
13. 4. 2000, Tsonev proti Bulharsku, stiznost ¢. 45963/99, bod 51; ze dne 8. 12. 1999 (velky senat),
Strana svobody a demokracie (OZDEP) proti Tureckn, stiznost ¢. 23885/ 94, bod 44; nebo ze dne
7. 12. 2006, Linkov proti Ceské republice, stiznost ¢ 10504/03, bod 35].
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[50] Pojem nezbytnosti ve smyslu ¢lanku 11 odst. 2 Umluvy (a ostatné i ve smyslu ¢lanku
20 odst. 3 Listiny) vyzaduje splnéni dvou podminek — zasah do odpovidajiciho zakladniho prava
(zde  svobody  sdruzovani v politickych  stranach) musi byt  nevyhnutelny
pro ochranu demokratické spolecnosti a pfiméfeny sledovanym legitimnim cilim, resp. odpovidat
zasadé proporcionality [srov. rozsudky ESLP Partidul Comunistilor (Nepeceristi) a Ungureann proti
Rumunsku, bod 47; a (velky senat) Refah Partisi a dalsi proti Turecku, body 133, 134].

[51] Potfeba ochrany demokratické spolecnosti je opét podminéna splnénim nékolika
podminek. Pfedevsim je tfeba zabyvat se tim, zda jsou vytykané jednani a projevy pficitatelné
dané politické strané. Dale je tfeba zkoumat, zda jednani a projevy, které jsou pficitatelné
politické strané, tvoif celek dostate¢né jasné vypovidajici o cilech, o které dana strana usiluje,
azdaje tento obraz vrozporu se zakladnimi principy demokratické spolecnosti. Konecné
je pak tfeba zabyvat se také tim, zda existuji pfesvédcivé dukazy o dostatecné bezprostfednim
riziku ohrozeni demokracie [srov. napf. rozsudek ESLP (velky senat) Refah Partisi a dalsi
proti Tureckn, bod 104].

[52] Zasadné je vzdy nutné zabyvat se tim, zda je zkoumané jednani pficitatelné politické
stran¢, nebo zda se jedna pouze o excesy nékterych jejich pfiznivctd ¢i ¢lent. V tomto sméru
mohou mit relevanci i1 takové skutecnosti, zda dané jednani odpovida proklamovanym cilim
a zamérum strany, jakkoliv v tomto ohledu nelze vychazet pouze z jejich stanov a programu.
Ty musi byt vzdy porovnavany s jednanim a nazory, které zastavaji jeji pfedstavitelé a které strana
1 jinak §if{. Nelze vyloucit, Zze politicky program strany skryva cile a umysly, které se od téch
proklamovanych lisf a zkuSenost ukazuje, ze politické strany, jejichz cile odporovaly zakladnim
principum demokracie, neodhalily tyto cile dfive, nez se chopily moci. Pficitatelnost jednani
politické strané Evropsky soud pro lidska prava dovodil ve vztahu kjednan{ jejich vadca
(pfedsedy, mistopfedsedi) vzdy, ve vztahu k projeviim poslanci a lokalnich politikii potud,
pokud se od nich strana oficidlné¢ nedistancovala [srov. rozsudek ESLP (velky senat) Refah Partisi
a dalsi proti Tureckn, bod 115].

[53] Neslucitelnost tstavntho ¢i politického systému, o ktery politicka strana usiluje,
se zakladnimi principy demokratické spolec¢nosti je nutno posuzovat piipad od pfipadu. V tvahu
pfipadaji napt. kritéria respektovani (¢i nerespektovani) zakladnich principa pravniho a ustavniho
pofadku statu, odkaz (¢i jeho absence) na zasady demokracie, politickou pluralitu a volnou ucast
na politickém zivoté, jednani ¢i projevy, které by mohly byt vykladany jako vyzvy k nasili,
povstani, ¢i jiné formé odmitnuti demokratickych principu, pfihlaseni se k (¢i distancovani se od)
ideologii subjektd, na které strana ve své politice navazuje a které hraly v déjinach a politické
zkusenosti daného statu urcitou roli. Zaroven je vSak nutné zduraznit, ze nelze postihnout
politickou stranu jen pro jeji kritiku pravniho a ustavntho pofadku statu (pfi respektu
k jejich zakladnim zasadam) [srov. rozsudek ESLP Partidul Comunistilor (Nepeceristi) a Ungureann
proti Rumunskn, body 54, 55] nebo protoze se v jejich stanovach objevi vyraz ,revolucni®
(stov. rozsudek ESLP Tsonev proti Bulbarsku, bod 59). Ostatné, v tomto kontextu lze doplnit,
ze pojem revoluce pfedstavuje zasadni, podstatnou zménu urcité¢ho systému, zhusta, nikoliv vsak
ze své podstaty a vzdy, nasilnou. Jedna se tedy o typicky pfipad situace, kdy uziti tohoto terminu
nabada k pozornosti a podrobnému zkoumani dals$ich projeva pficitatelnych politické strané,
ale kdy wziti tohoto pojmu samo o sobé¢, bez zasazeni do SirSich souvislosti, nevylucuje
respektovani zakladnich demokratickych principa stranou, ktera jej uziva.

[54] Zasah proti politické strané je podminén existenci bezprostfedniho rizika ohrozeni
demokracie. Stat pochopitelné muze zabranit realizaci politického projektu, neslucitelného
s Umluvou, diive, nez bude uveden v Zivot konkrétnimi akty, které mohou ohrozit obcansky smir
a demokraticky rezim v zemi, tato moznost je vSak podminéna realnym potencialem politické
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strany realizovat zménu [srov. rozsudek ESLP (velky senat) Refah Partisi a dalsi proti Tureckn, body
102, 103, 107 — 110 a 132] — musi tedy existovat skutecné a bezprostiedni nebezpeci ohrozeni
demokracie. Pristup ke stejné strané¢ se tak muze lisit v navaznosti na jeji vlastni politické
postaveni a potencial realizovat zamyslené spolecenské zmény, ale také podle objektivnich
vnéjsich podminek, kterymi mohou byt napf. stabilita demokracie vtom kterém staté
nebo zména mezinarodnich podminek.

[55] Jako historicky piiklad lze v tomto sméru uzit situaci prvni ceskoslovenské republiky.
Ta formalné nepfiznavala politickym strandm status pravnickych osob a povazovala
je za non subjekty, byt’ praxe soucasn¢ pfipoustéla, ze nekteré vefejnopravni pfedpisy pfiznavaly
politickym strandm jistd prava a povinnosti (Srov. Bohuslav A 6884/1927). V roce 1933
v souvislosti s uchopenim moci v Némecku Adolfem Hitlerem a stranou NSDAP pfestala byt
vnimana cinnost zejména némeckych nacionalné orientovanych stran (napf. DNSAP)
na ceskoslovenském tzemi jako tolerovatelna a Narodni shromazdéni schvalilo zakon
¢.201/1933 Sb., o zastavovani ¢innosti a o rozpousténi politickjch stran. Davodova zprava
k tomuto zakonu zdtraznila skutec¢nost, ze se dosavadni liberalni praxe ve vztahu k politickym
stranam dostala mj. v dasledku mezinarodni situace do rozporu s pozadavky ochrany demokracie
a ze nezbytnou podminkou fungovani politickych stran je jejich oddanost idealim demokracie.
V dasledku trvajici potfeby ochrany demokracie byla uc¢innost tohoto zakona opakované
prodluzovina (viz zikony ¢. 132/1936 Sb. a ¢. 317/1936 Sb.). Soucasnéjsi ptiklad lze nalézt
v situaci turecké strany Refah Partisi, u niz byla bezprostfednost hrozby pro demokraticky systém
shledana v okamziku, kdy ziskala v parlamentu postaveni umoznujici ji realizovat ji prosazovany
spolecensky model [srov. rozsudek Evropského soudu pro lidska prava (velky senat) Refah Partisi
a dalsi proti Tureckn, body 107 — 110].

[50] Pii hodnoceni bezprostfednosti rizika ohrozeni demokracie je nutné zabyvat
se 1 aktualnosti hrozby. Rozpusténi strany neni jen reakc! na jeji chovani v minulost,
ale je pfedevsim do budoucna namifenym aktem branici se demokracie proti realné existujicimu
nebezpeci. Pro hodnoceni cinnosti politické strany, spojené se snahou ziskat aplny obraz
o jejich aktivitach, muze byt relevantni 1 jednani této strany v minulosti. Podle konkrétnich
okolnosti tak mutze byt napf. dualezité, zda a jakym zpusobem se strana distancovala
od svych dfivéjsich cint, jak se zménila jeji clenska zdkladna a zejména vedeni, zda doslo
k zasadnimu programovému posunu apod.

[57] V souladu se zasadou proporcionality musi byt zasah do prava sdruzovat se v politickych
stranach pfiméfeny sledovanym legitimnim cilam. Rozpusténi politické strany je tfeba povazovat
za jednu z nejpiisnéjsich sankci, resp. zasahua, které politické strané hrozi, krajni feseni,
které je tfeba vyhradit nejzavaznéjsim piipadam. Typicky v situaci, kdy bude politické strané
vytykano neplnéni urcitych povinnosti, vynutitelnych raznymi sankcemi napf. v ramci spravniho
trestani, nebude v pfipad¢ neplnéni téchto povinnosti na misté bez dalstho rozpusténi dané
strany, resp. nebude na misté zejména v situaci, kdy by se stat o vynuceni povinnosti mirnéjsimi
prostiedky vibec nepokusil. V pfipadé navrhu na rozpusténi politické strany bude vzdy tfeba
zkoumat, zda existovaly mirnéjsi prostfedky, jichz mohlo byt proti dané strané¢ pouzito,
a zda rozpusténi svym pravnim vyznamem odpovida duvodu, pro ktery je navrhovano,
resp. zda je ekvivalentni hodnot¢ ¢i cili, které maji byt chranény. V zasad¢ je nutné pfijmout tezi,
ze nikoliv kazdé banalni poruseni prava nebo ohrozeni pravem chranénych hodnot muze vést
k zasahu do prava na sdruzovani v politickych stranach, ale ze se musi jednat o intenzivni
poruseni ¢i ohrozeni téchto hodnot. Pouze zdjem na ochrané ohrozenych prav, ktera jsou svoji
hodnotou srovnatelna s pravem sdruzovat se v politickych stranach, muze vyvazit zasah
do tohoto prava (srov. nalez US sp. zn. PL. US 26/94).
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[58] Lze proto shrnout, ze politické strany maji v reprezentativni demokracii svij
nezastupitelny vyznam, proto pozivaji zvySené ochrany. Zasah do prava sdruzovat
se v politickych stranach je mozny pouze na zakladé zakona v zajmu bezpecnosti statu, vefejné
bezpecnosti a vefejného pofadku, predchazeni trestnym ¢inim nebo pro ochranu prav a svobod

druhych. Zaroven se musi jednat o zasah, ktery je v demokratické spole¢nosti nezbytny.

[...]

[67] Na tomto misté argumentace 1ze tedy diléim zptusobem uzaviit, ze politické strany maji
v zastupitelské formé demokracie svij nezastupitelny vyznam, proto pozivaji zvysené ochrany.
Zasah do prava sdruzovat se v politickych stranach je mozny pouze na zaklad¢ zakona, v zajmu
bezpecnosti statu, vefejné bezpecnosti a vefejného poradku, predchazeni trestnym cintm
nebo pro ochranu prav a svobod druhych. Vzdy se musi jednat o zasah, kteryje nezbytny
v demokratické spolecnosti.

[68] Duvod k rozpusténi politické strany tedy vyplyva z kumulativntho splnéni nckolika
podminek: 1) zjisténé chovan{ politické strany je protipravni, 2) je této strané pficitatelné,
3) pfedstavuje dostatecné¢ bezprostfedni hrozbu pro demokraticky pravni stat a 4) zamysleny
zasah je pfiméfeny sledovanému cili, tzn. neni narusena proporcionalita mezi omezenim prava
sdruzovat se v politickych stranach a zajmem spolecnosti na ochrané jinych hodnot.

[69] Vlada nese v fizeni o navrhu na rozpusténi politické strany bfemeno tvrzeni a bfemeno
dakazni. Jeji povinnosti spojenou s aktivni legitimaci je, aby konkrétni poznatky o cinnosti
politické strany neslucitelné s § 4 zakona o politickych straniach dostatecné vérohodné
a pfesvédcivé s navrthem konkrétnich duakazt prokazujicich jeji tvrzeni pfedlozila soudu.
Ten je pfes formalni neexistenci dispozicni zasady v daném typu fizeni rozsahem navrhu vazan,
pficemz vyjimku z této vazanosti pfedstavuje napf. posouzeni skutecnosti, které vyjdou najevo
az pfi projednavani navrhu.

[.]
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