Letni Skola interpretace prava, 16.-21.8.2009, pidwa bouda, KrkonoSe

KDO ZNA LEPE PRAVCE ZAKONODARCE, JUSTICE A USTAVNI
INTERPRETACE

Plati, Ze soudni vyklad vysSich sdusl kon€nou platnosti uwuje, co je obsahem ustavnich
norem? Nelzeifitom zapomenout, Ze Ustavni normy vyklada i zakanoel Schvali-li zakon,
potom proto, Ze je podle jeho nazoru Ustasauladny. M4 vzdy kor@é slovo soud, nebo
tomu mize byt i jinak? Podivame se, jaké jsou pravomosii¢ge a zakonodarce tam, kde
soudy maji posledni slovo, a také tam, kde ho nierdaké naroky kladou tyto situace na
pieswdcivost soudniho vykladu? A jaké jsou zachto okolnosti Sance soiudsvou
interpretaci Ustawh souladného vykladu prosadit? A stane se, Ze soundy
vlastni Ustavni vyklad rezignuji, a dajednost vykladu zdkonodarce?

TUSHNET, M.: Weak Courts, Strong Rights: Judicial Review andi@d&/elfare Rights in
Comparative Constitutional Law, str. 18 - 41

OTAZKY K CETBE:

1. Jaké jsou pravomoci justice a zakonodarné mociugqéle o Ustavni vyklad podle

jednotlivych Ustav? Ve kterychiipadech jde o ,silny* nebo ,slaby* model Ustavniho

pirezkumu?

Jaké jsou mozné formy Ustavniho vykladtizipavané zakonodarné moci?

V jaké oblasti vidi soudy v uvedenych rozhodnuebu ¥cnou gisobnost ve vztahu

k tstavnimu vykladu? ¥em podle jejich nazoru spiwd pravomoc exekutivy, a

v ¢em pravomoc zakonodarné moci, pokud jde o Ustajdad?

4. Z ¢eho dovozuje Nejvyssi soud U.S.A. svou pravontezipumat Ustavnost zakona?

5. Co znamena vysloveni nesiielnosti zakona s Human Rights Act podle #niin
Srémovny Lordi?

6. Co mize vést podle VaSeho nazoru britsky Parlament kitoaby na zaklad
stanoviska S¥movny Lordi tento zakon zrusil?

7. Je podle VaSeho nazoru zakladni podminkou prosamtavi souladného vykladu
v legislativ ,silné" postaveni soud pii posuzovani Ustavnosti zakich

8. Které politické faktory jsou podle VaSeho nazorikddé v ,silném“, a které ve
,Slabém” modelu Ustavnihagzkumu?

w N
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UsTAVA CESKE REPUBLIKY ZE DNE 16.PROSINCE 1992, USTAVNi ZAKON €. 1/1993SB. VE
ZNENI USTAVNIHO ZAKONA €. 347/1997SB., 300/20008B.,448/2001SB.,395/2001SB. A
515/2002SB.

]
Clanek 4

Zakladni prava a svobody jsou pod ochranou soudei.m

[...]
Hlava druha
Moc zakonodarna

Clanek 15
(1) Zakonodarna moc &eské republice nalezi Parlamentu.
(2) Parlament je tv@n dwma komorami, a to Poslaneckowsmovnou a Senatem.

[...]
Hlava étvrta
Moc soudni

Clanek 81
Soudni moc vykonavaji jménem republiky nezavislédso

Clanek 82

(1) Soudci jsou i vykonu své funkce nezavisli. Jejich nestrannesim nikdo ohroZovat.
(2) Soudce nelze proti jehdilvodvolat nebo pelozit k jinému soudu; vyjimky vyplyvajici
zejména z karné odpé&dnosti stanovi zakon.

(3) Funkce soudce neni &itelna s funkci prezidenta republilkglena Parlamentu ani s
jakoukoli funkci ve viéejné spraw, zakon stanovi, se kterymi dalSismnostmi je vykon
soudcovské funkce nesitelny.

Ustavni soud

) Clanek 83
Ustavni soud je soudnim organem ochrany ustavnosti.

[.]
Clanek 87

(1) Ustavni soud rozhoduje

a) 0 zruSeni zakdmnebo jejich jednotlivych ustanoveni, jsou-li v pozu s Ustavnim
poradkem,

b) o zruSeni jinych pravnictigdpigi nebo jejich jednotlivych ustanoveni, jsou-li v pozu s
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ustavnim ptadkem nebo zédkonem,

C) o Ustavni stiznosti orgamizemni samospravy proti nezakonnému zasahu statu,

d) o Ustavni stiznosti proti pravomocnému rozhodaginému zasahu orgémweiejné moci
do Ustave zarwenych zakladnich prav a svobod

[...]

Clanek 89
(1) Rozhodnuti Ustavniho soudu je vykonatelne, jekimylo vyhlaseno zjsobem
stanovenym zakonem, pokud Ustavni soud o jeho \gtetmosti nerozhodl jinak.
(2) Vykonatelna rozhodnuti Ustavniho soudu jsowazaa pro vSechny organy i osoby.
(3) Rozhodnuti Ustavniho soudu, kterym byl padllé7 odst. 2 vysloven nesoulad
mezinarodni smlouvy s Ustavnimipdkem, brani ratifikaci smlouvy do doby, nez bude
nesoulad odstra&n.

Soudy
Clanek 90

Soudy jsou povolanyipdevsim k tomu, aby zakonem stanovenyiisapem poskytovaly
ochranu praém. Jen soud rozhoduje o ¥ia trestu za trestrigny.

Clanek 113

Tato Ustava nabyv&innosti dnem 1. ledna 1993.

[...]
Uhde v.r.

Klaus v.r.
Sdd
CONSTITUTION ACT, 1982
PART I.
CANADIAN CHARTER OF RIGHTS AND FREEDOMS

Whereas Canada is founded upon the principlegélcagnize the supremacy of God and the
rule of law:

Guarantee of Rights and Freedoms
1. The Canadian Charter of Rights and Freedoms giessithe rights and freedoms set out in
it subject only to such reasonable limits presatibg law as can be demonstrably justified in

a free and democratic society.

Fundamental Freedoms
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2. Everyone has the following fundamental freedoms:
(a) freedom of conscience and religion

(b) freedom of thought, belief, opinion and expressiacluding freedom of the press and
other means of communication.

(c) freedom of peaceful assembly; and
(d) freedom of association.
[...]
Legal Rights

7. Everyone has the right to life, liberty and setyuoif the person and the right not to be
deprived thereof except in accordance with theggulas of fundamental justice.

8. Everyone has the right to be secure against unmeate search or seizure.

9. Everyone has the right not to be arbitrarily detdi or imprisoned.

10. Everyone has the right on arrest or detention

(a) to be infomed promptly of the reason therefor;

(b) to retain and instruct counsel without delay embe infomed of that right; and

(c) to have the validity of the detention determitgdvay of habeas corpus and to be
released if the detention is not lawful.

11. Any person charged with an offence has the right
(a) to be informed without unreasonable delay ofgpecific offence;
(b) to be tried within a reasonable time;

(c) not to be compelled to be a witness in a procegsdagainst that person in respect of the
offence;

(d) to be presumed innocent until proven guilty adowg to law in a fair and public hearing
by an independent and impartial tribunal;

(e) not to be denied reasonable bail without cause;
(f) except in the case of an offence under militavy tried before a military tribunal, to the

benefit of trial by jury where the maximum punishmor the offence is imprisonment for
five years or a more severe punishment;
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(9) not to be found guilty on account of any act onigsion unless, at the time of the act or
omission, it constituted an offence under Canadranternational law or was criminal
according to the general principles of law recogdiby the community of nations;

(h) if finally acquitted of the offence, not to béett for it again and, if finally found guilty
and punished for the offence, not to be tried arighed for it again; and

(i) if found guilty of the offence and if punishmédat the offence has been varied between
the time of commission and the time of sentendiodhe benefit of the lesser punishment.

12. Everyone has the right not to be subjected tocangl or unusual treatment or
punishment.

13. A witness who testifies in any proceedings hagitjie not to have any incriminating
evidence so given used to incriminate that witmessy other proceedings, except in a
prosecution for perjury or for the giving of cordietory evidence.

14. A party or witness in any proceedings who doesunoierstand or speak the language in
which the proceedings are conducted or who is kdagathe right to the assistance of an
interpreter.

Equality Rights

15.(1) Every individual is equal before the and unttherlaw and has the right to the equal
protection and equal benefit of the law withoutdimination and, in particular, without
discrimination based on race, national or ethnigioy colour, religion, sex, age, or mental or
physical disability.

(2) Subsection (1) does not preclude any law, puogor activity that has as its object the
amelioration of conditions of disadvantaged indists or groups including those that are
disadvantaged because of race, national or ethigimpcolour, religion, sex, age, or mental
or physical disability.

[.]

Enforcement

24.(1) Anyone whose rights or freedoms, as guarartigetlis Charter, have been infringed
or denied may apply to a court of competent judsdin to obtain such remedy as the court
considers appropriate and just in the circumstances

(2) Where, in proceedings under subsection (1puatconcludes that evidence was obtained

in a manner that infringed or denied any rightf®@edoms guaranteed by this Charter, the

evidence shall be excluded if it is established, thaving regard to all the circumstances, the

admission of it in the proceedings would bring &ldeninistration of justice into disrepute.
Application of Charter

32.(1) This Charter applies
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(a) to the Parliament and government of Canada pea<f all matters within the authority
of Parliament including all matters relating to thekon Territory and Northwest Territories;
and

(b) to the legislatures and governments of each poavin respect of all matters within the
authority of the legislature of each province.

(2) Notwithstanding subsection (1), section 15 lshail have effect until three years after this
section comes into force.

33.(1) Parliament or the legislature of a provinceyregpressly declare in an Act of
Parliament or of the legislature, as the case neayhat the Act or a provision thereof shall
operate notwithstanding a provision included irntisac2 or section 7 to 15 of this Charter.

(2) An Act or a provision of an Act in respect ofiieh a declaration made under this section
is in effect shall have such operation as it wdwdsle but for the provision of this Charter
referred to in the declaration.

(3) A declaration made under subsection (1) sleabe to have effect five years after it comes
into force or on such earlier date as may be spédaif the declaration.

(4) Parliament or the legislature of a province ma&gnact a declaration made under
subsection (1).

(5) Subsection (3) applies in respect of re-enastmeade under subsection (4).
Citation

34.This Part may be cited as the Canadian ChartRigtits and Freedoms.

[-..]

L 1]

CONSTITUTION OF THE PEOPLE‘S REPUBLIC OF CHINA
(Adopted on December'41982)

CHAPTER|. GENERAL PRINCIPLES
[...]

Article 3. The state organs of the People's Republiof China apply the principle of
democratic centralism The National People's Congress and the locallpsogongresses at
different levels are instituted through democratection. They are responsible to the people
and subject to their supervision. All administratiyudicial and procuratorial organs of the
state are created by the people's congresses th whey are responsible and under whose
supervision they operate. The division of functiamsl powers between the central and local
state organs is guided by the principle of giviad play to the initiative and enthusiasm of
the local authorities under the unified leadergfifhe central authorities.

[.]
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CHAPTERIIl. THE STRUCTURE OF THESTATE

[...]

Article 62. The National People's Congress exercises thenwmltpfunctions and powers:
(1) To amend the Constitution;
(2) To supervise the enforcement of the Constittio

(3) To enact and amend basic statutes concerningnel offences, civil affairs, the state
organs and other matters;
[-]

(7) To elect the President of the Supreme Peoplalst;

(8) To elect the Procurator-General of the SuprBewmple's Procuratorate;
[...]
Article 63. The National People's Congress has the powec#d i@ remove from office the
following persons:

(1) The President and the Vice-President of theol&soRepublic of China;

(2) The Premier, Vice-Premiers, State CouncilldvBnisters in charge of Ministries or
Commissions and the Auditor-General and the Sagr&aneral of the State Council;

(3) The Chairman of the Central Military Commissemd others on the commission;
(4) The President of the Supreme People's Coult; an

(5) The Procurator-General of the Supreme Peoplesuratorate.

[.]

SECTION 7. THE PEOPLE S COURT AND THE PEOPLE SPROCURATORES

Article 123. The people's courtdn the People's Republic of China are the judicrgians of
the state.

Article 124. The People's Republic of China estaldhes the Supreme People's Cougnd

the local people's courts at different levels, taili courts and other special people's courts.
The term of office of the President of the SuprdPeeple’'s Court is the same as that of the
National People's Congress; he shall serve no rnimaea two consecutive terms. The
organization of people's courts is prescribed ly la

Article 125. All cases handled by the people's cots; except for those involving special
circumstances as specified by law, shall be heard public. The accused has the right of
defence.

Article 126. The people's courtsshall, in accordance with the law, exercise judipower
independently and are not subject to interferenge administrative organs, public
organizations or individuals.
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Article 127. The Supreme People's Court is the highest judiciabrgan. The Supreme
People's Court supervises the administration aicgidy the local people's courts at different
levels and by the special people's courts; peoplelsts at higher levels supervise the
administration of justice by those at lower levels.

Article 128. The Supreme People's Court is resporide to the National People's
Congress and its Standing Committee Local people's courts at different levels are
responsible to the organs of state power whichtedehem.

In all Cases affecting Ambassadors, other publinisers and Consuls, and those in which a
State shall be a Party, the supreme Court shallehanginal Jurisdiction. In all the other
Cases before mentioned [within the judicial poweth® United States], the supreme Court
shall have appellate Jurisdiction, both as to Lamd d&act, with such Exceptions, and under
such Regulations as the Congress shall make.

(U.S. Constitution, Article Ill, Section 2, &ise 2)

The Supreme Court shall also have appellate jucisali from the circuit courts and courts of
the several states, in the cases herein after deml/for; and shall have power to issue writs
of prohibition to the district courts [...] andrits of mandamug..] to any courts appointed,
or persons holding office, under the authorityted tUnited States.

(Judiciary Act of 1789, § 13)

U.S.SJPREMECOURT
5 U.S. 137 (1803)

5 U.S. 137 (Cranch)

WILLIAM MARBURY
V.
JAMES M ADISON, Secretary of State of the United States.

February Term, 1803

[-..]

The question, whether an act, repugnant to thetitatisn, can become the law of the land, is a tjaesleeply
interesting to the United States; but, happily, ofcan intricacy proportioned to its interest.desns only
necessary to recognise certain principles, supptwskdve been long and well established, to datide

That the people have an original right to establishtheir future government, such principlesiagheir
opinion, shall most conduce to their own happinissthe basis on which the whole American fabris baen
erected. The exercise of this original right issaymgreat exertion; nor can it nor ought it to egtiently
repeated. The principles, therefore, so establishedleemed fundamental. And as the authority, faich
they proceed, is supreme, and can seldom actatteegesigned to be permanent.

This original and supreme will organizes the gowgnt, and assigns to different departments thepaetive
powers. It may either stop here; or establish gehtaits not to be transcended by those department
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The government of the United States is of the datéscription. The powers of the legislature aréndd and
limited; and that those limits may not be mistakeforgotten, the constitution is written. To wipafrpose are
powers limited, and to what purpose is that linmtaicommitted to writing; if these limits may, atyatime, be
passed by those intended to be restrained? Thedtiish between a government with limited and uiitiah

powers is abolished, if those limits do not contfiine persons on whom they are imposed, and ifpaotg5

U.S. 137, 177] hibited and acts allowed are of equal obligatiois b proposition too plain to be contested, that
the constitution controls any legislative act repag to it; or, that the legislature may alter ¢bastitution by an
ordinary act.

Between these alternatives there is no middle gtolihe constitution is either a superior, paramdanvt
unchangeable by ordinary means, or it is on a leithl ordinary legislative acts, and like othersads alterable
when the legislature shall please to alter it.

If the former part of the alternative be true, tlaelegislative act contrary to the constitutiomdg law: if the
latter part be true, then written constitutions alpsurd attempts, on the part of the people, tit imower in its
own nature illimitable.

Certainly all those who have framed written consitins contemplate them as forming the fundamentel
paramount law of the nation, and consequentlytiberly of every such government must be, that anfabe
legislature repugnant to the constitution is void.

This theory is essentially attached to a writtenstibution, and is consequently to be considerethilsycourt as
one of the fundamental principles of our societys hot therefore to be lost sight of in the fertlconsideration
of this subject.

If an act of the legislature, repugnant to the tGtutfon, is void, does it, notwithstanding its adidity, bind the
courts and oblige them to give it effect? Or, ihestwords, though it be not law, does it constitutele as
operative as if it was a law? This would be to tiwew in fact what was established in theory; amdild seem,
at first view, an absurdity too gross to be inglste. It shall, however, receive a more attentimestderation.

It is emphatically the province and duty of theifual department to say what the law is. Those apply the
rule to particular cases, must of necessity expamtlinterpret that rule. If two laws conflict wiglach other,
the courts must decide on the operation of efach.S. 137, 178] So if a law be in opposition to the
constitution: if both the law and the constitutapply to a particular case, so that the court reitkér decide
that case conformably to the law, disregardingcthvestitution; or conformably to the constitutiomsrégarding
the law: the court must determine which of thes#laxting rules governs the case. This is of they\essence of
judicial duty.

If then the courts are to regard the constitutaorg he constitution is superior to any ordinarycdc¢he
legislature; the constitution, and not such ordjreot, must govern the case to which they bothyappl

Those then who controvert the principle that thestitution is to be considered, in court, as a pant law,
are reduced to the necessity of maintaining thattsonust close their eyes on the constitution,seelonly the
law.

This doctrine would subvert the very foundatiorabbfwritten constitutions. It would declare thataat, which,
according to the principles and theory of our gaweent, is entirely void, is yet, in practice, coetply
obligatory. It would declare, that if the legislegishall do what is expressly forbidden, suchm@atyithstanding
the express prohibition, is in reality effectuawbuld be giving to the legislature a practicadl aeal
omnipotence with the same breath which professesstoict their powers within narrow limits. It igescribing
limits, and declaring that those limits may be pdsat pleasure.

That it thus reduces to nothing what we have dedhmedreatest improvement on political instituti@ritten
constitution, would of itself be sufficient, in Amea where written constitutions have been viewéth wo
much reverence, for rejecting the construction. tBatpeculiar expressions of the constitution eflthnited
States furnish additional arguments in favour @féjection.
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The judicial power of the United States is extenttedll cases arising under the constituti@nU.S. 137, 179]
Could it be the intention of those who gave this/@Q to say that, in using it, the constitution gldonot be
looked into? That a case arising under the conistitishould be decided without examining the insieat
under which it arises?

This is too extravagant to be maintained.

In some cases then, the constitution must be lookedy the judges. And if they can open it af athat part of
it are they forbidden to read, or to obey?

There are many other parts of the constitution tvisierve to illustrate this subject.

It is declared that 'no tax or duty shall be laidasticles exported from any state.' Suppose a @utype export
of cotton, of tobacco, or of flour; and a suit indged to recover it. Qught judgment to be rendeneslich a
case? ought the judges to close their eyes orotigitution, and only see the law.

The constitution declares that 'no bill of attaindeex post facto law shall be passed.’

If, however, such a bill should be passed and sgpeshould be prosecuted under it, must the comdemn to
death those victims whom the constitution endeatmupreserve?

'No person,' says the constitution, 'shall be ottedi of treason unless on the testimony of two
witnesses to the same overt act, or on confessiopén court.'

Here the language of the constitution is addresspécially to the courts. It prescribes, direatiythem, a rule
of evidence not to be departed from. If the legiska should change that rule, and declare one sstra a
confession out of court, sufficient for convictionust the constitutional principle yield to theildgtive act?

From these and many other selections which migiméege, it is apparent, that the framers of the ttofisU.S.
137, 180] tution contemplated that instrument as a ruletfergovernment of courts, as well as of the
legislature.

Why otherwise does it direct the judges to takeath to support it? This oath certainly appliesarinespecial
manner, to their conduct in their official charactéow immoral to impose it on them, if they weoebie used as
the instruments, and the knowing instruments, folating what they swear to support!

The oath of office, too, imposed by the legislatisecompletely demonstrative of the legislativénign on this
subject. It is in these words: 'l do solemnly swibat | will administer justice without respectgersons, and do
equal right to the poor and to the rich; and thaiill faithfully and impartially discharge all thauties incumbent
on me as according to the best of my abilities @amdkerstanding, agreeably to the constitution ang laf the
United States.'

Why does a judge swear to discharge his dutiesagthg to the constitution of the United Stateshit
constitution forms no rule for his governmentz isiclosed upon him and cannot be inspected by him

If such be the real state of things, this is wdhsa solemn mockery. To prescribe, or to takedhiy, becomes
equally a crime.

It is also not entirely unworthy of observatioratin declaring what shall be the supreme law efléimd, the
constitution itself is first mentioned; and not thevs of the United States generally, but thosg ariich shall
be made in pursuance of the constitution, haverérdt.

Thus, the particular phraseology of the constituttbthe United States confirms and strengthengtimeiple,
supposed to be essential to all written constitigjehat a law repugnant to the constitution islvand that
courts, as well as other departments, are bourtdatynstrument.

The rule must be discharged.

10
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ddd

Jako disledek utok 11. z& 2001 na WTO a Pentagorfijpla Velka Britanie protiteroristicky zakonAfti-
Terrorism, Crime and Security Act 2001 Vlada Velké Britanie dosfa k za¢ru, Ze jsou dany podminky
vetejného ohroZeni existence statu padld5 Umluvy, a vydala prohlaseni o odstoupeni @eazku podiel. 5
odst. 1 Umluvy (svoboda pohybu). Vlada se domnijvadanebezpg hrozi zejména od cizir¢ ktei trvale Ziji
ve Spojeném kralovstvi, dqrstavuji podfrnou st’ pro extrémistické teroristické operace Al KajdytolIcizinci
nemohli byt w¥tsinou vypo¥zeni, protoZe v zemichigodu jim hrozilo zIé nakladani v rozporls 3 Umluvy.
Proto britsk& vlada prosadila zadkon, na jehoZ ziékts/lo mozno na netitou dobu zajistit cizince, pokud &h
byt vypowzen a existovalo opodstatré podeeni, Ze jeho pobyt ve Spojeném krélovstvi je hrozpeoo
narodni bezpmost, pro dvodné podeieni z mezinarodniho terorismu. Na zakladavnich krok iniciovanych
odvolateli proti gikazim o zajiSéni britska S#movna lordi svym stanoviskem ze dne 16. prosince 2004
vyslovila neslditelnost gtatement of incompatibilifyistanoveni zdkona s HRAman Rights Act 19983

OPINIONS OF THE LORDS OF APPEAL FOR JUDGMENT IN THE CAUSE A (FC) AND OTHERS
(FC) (APPELLANTS) V. SECRETARY OF STATE FOR THE HOME DEPARTMENT (RESPONDENT)
X (FC) AND ANOTHER (FC) (APPELLANTS) V. SECRETARY OF STATE FOR THE HOME
DEPARTMENT (RESPONDENT), 16.12.2004[2004]UKHL 56

[.]

LORD NICHOLLS OF BIRKENHEAD

My Lords,

74. Indefinite imprisonment without charge or trial anathema in any country which
observes the rule of law. It deprives the detaipeson of the protection a criminal trial is
intended to afford. Wholly exceptional circumstasiceust exist before this extreme step can
be justified.

75. The government contends that these post-9/y5 dae wholly exceptional. The
circumstances require and justify the indefinitéeddon of non-nationals suspected of being
international terrorists. 76. The principal wealsés the government's case lies in the
different treatment accorded to nationals and ratenals. The extended power of detention
conferred by Part 4 of the Anti-terrorism, Crimeda8ecurity Act 2001 applies only to
persons who are not British citizens. It is difficto see how the extreme circumstances,
which alone would justify such detention, can exvsten lesser protective steps apparently
suffice in the case of British citizens suspectedeing international terrorists.

77. Three years have now elapsed since the tdrratiacks of 11 September 2001. A
significant number of persons suspected of teframglvement in this country are British
citizens. In the case of these nationals the gawent has, apparently, felt able to counter the
threat they pose by other means. Although theypt@sent a threat to national security, in
their case the government has not found it necgsearesort to the extreme step of seeking
an extended power of detention comparable to thatained in the 2001 Act.

78. No satisfactory explanation has been forthcgnon this point. The government has
vouchsafed no persuasive explanation of why nattiseeurity calls for a power of indefinite
detention in one case but not the other. Non-natlomay comprise the predominant and
more immediate source of the threat to nationalrsg¢ but they are not the only source.

79. All courts are very much aware of the heavydbar resting on the elected government
and not the judiciary, to protect the security lwstcountry and all who live here. All courts
are acutely conscious that the government aloables to evaluate and decide what counter-
terrorism steps are needed and what steps wilcsuf€ourts are not equipped to make such
decisions, nor are they charged with that respditgib

80. But Parliament has charged the courts withracpdar responsibility. It is a responsibility
as much applicable to the 2001 Act and the HumaghtRiAct 1998 (Designated Derogation)

11
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Order 2001 as it is to all other legislation anchisters’ decisions. The duty of the courts is to
check that legislation and ministerial decisionsndd overlook the human rights of persons
adversely affected. In enacting legislation ancchesy decisions Parliament and ministers
must give due weight to fundamental rights anddoees. For their part, when carrying out
their assigned task the courts will accord to Barent and ministers, as the primary decision-
makers, an appropriate degree of latitude. Theutsi will vary according to the subject
matter under consideration, the importance of tmadn right in question, and the extent of
the encroachment upon that right. The courts wikrvene only when it is apparent that, in
balancing the various considerations involved, ghmary decision- maker must have given
insufficient weight to the human rights factor.

81. In the present case | see no escape from tiEusion that Parliament must be regarded
as having attached insufficient weight to the humigihts of non-nationals. The subject
matter of the legislation is the needs of naticedurity. This subject matter dictates that, in
the ordinary course, substantial latitude shoulddmorded to the legislature. But the human
right in question, the right to individual libertis one of the most fundamental of human
rights. Indefinite detention without trial whollyegates that right for an indefinite period.
With one exception all the individuals currentlytalaed have been imprisoned now for three
years and there is no prospect of imminent reldase.true that those detained may at any
time walk away from their place of detention ifyHeave this country. Their prison, it is said,
has only three walls. But this freedom is more thgcal than real. This is demonstrated by
the continuing presence in Belmarsh of most oféhistained. They prefer to stay in prison
rather than face the prospect of ill treatmentnip eountry willing to admit them.

82. Nor is the vice of indefinite detention curgdtbe provision made for independent review
by the Special Immigration Appeals Commission. Tohenmission is well placed to check
that the Secretary of State’s powers are exer@seplerly. But what is in question on these
appeals is the existence and width of the statupmwers, not the way they are being
exercised.

83. The difficulty with according to Parliament thebstantial latitude normally to be given to
decisions on national security is the weaknessadyrenentioned: security considerations
have not prompted a similar negation of the righpérsonal liberty in the case of nationals
who pose a similar security risk. The governmentleed, has expressed the view that a
‘draconian’ power to detain British citizens who yriae involved in international terrorism
‘would be difficult to justify’: Counter-TerrorisnPowers: Reconciling Secur ity and Liberty
in an Open Society (February 2004, Cm 6147), p&aBait, in practical terms, power to
detain indefinitely is no more draconian in theeca$ a British citizen than in the case of a
non-national. There is no significant differencetie potential adverse impact of such a
power on (1) a national and (2) a non- national whpractice cannot leave the country for
fear of torture abroad.

84. Part of the explanation for the difference reatment may be that the government has
misconceived the human rights of non- nationalshia situation. A prominent part of the
submissions of the Attorney General was to thecetfeat as a matter of international law (1)
states may intern nonnationals who present a thoeattional security and (2) states may
accord different treatment to nationals and nomnats. This line of argument suggests that
when promoting Part 4 of the 2001 Act and seekmgxended statutory power of indefinite
detention the government may have regarded the muigiats of non-nationals in this field as
less weighty than the corresponding human rightsadibnals. If that was the government’s
understanding, it was in my view mistaken. Unwansédidns who cannot be deported, as
much as nationals, are not to be detained indelyjnwithout charge or trial save in wholly
exceptional circumstances.

12
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85. Be that as it may, for the reason given eadrat the reasons stated more fully by my
noble and learned friends Lord Bingham of CornHilbrd Hope of Craighead and Lord
Rodger of Earlsferry, | too would allow these agpead make the order proposed by Lord
Bingham of Cornhill.

LORD HOFFMANN

My Lords,

86. | have had the advantage of reading in draftsieech of my noble and learned friend
Lord Bingham of Cornhill and | gratefully adopt lgatement of the background to this case
and the issues which it raises. This is one ofntlest important cases which the House has
had to decide in recent years. It calls into qoesthe very existence of an ancient liberty of
which this country has until now been very proucketlom from arbitrary arrest and
detention. The power which the Home Secretary seekiphold is a power to detain people
indefinitely without charge or trial. Nothing coultk more antithetical to the instincts and
traditions of the people of the United Kingdom.

[...]

89. The exceptional power to derogate from thogletsi also reflected British constitutional
history. There have been times of great nationargency in which habeas corpus has been
suspended and powers to detain on suspicion cedfeyn the government. It happened
during the Napoleonic Wars and during both Worldr$Via the twentieth century. These
powers were conferred with great misgiving andtha sober light of retrospect after the
emergency had passed, were often found to have dreeily and unnecessarily exercised.
But the necessity of draconian powers in momentgational crisis is recognised in our
constitutional history. Article 15 of the Conventjovhen it speaks of “war or other public
emergency threatening the life of the nation”, aataly states the conditions in which such
legislation has previously been thought necessary.

90. Until the Human Rights Act 1998, the questidrwbether the threat to the nation was
sufficient to justify suspension of habeas corpushe introduction of powers of detention
could not have been the subject of judicial deaisibhere could be no basis for questioning
an Act of Parliament by court proceedings. Underifi98 Act, the courts still cannot say that
an Act of Parliament is invalid. But they can deelthat it is incompatible with the human
rights of persons in this country. Parliament magntchoose whether to maintain the law or
not. The declaration of the court enables Parliani@rthoose with full knowledge that the
law does not accord with our constitutional trauis.

[.]

LORD SCOTT OF FOSCOTE

My Lords,

140. | gratefully adopt my noble and learned friéglodd Bingham of Cornhill’s description of
the factual and statutory background to these dppmad his exposition of the relevant
authorities. | am in complete agreement with thectgsions he has reached and wish to add
only a few observations of my own.

The issue

141. The issue in these appeals is not whetheinghefinite executive detention of these
appellants under section 23 of the Anti-terrori€dnime and Security Act 2001 (“the 2001
Act”) is lawful. The merits of the case againstteappellant allegedly justifying his detention
has not been argued in these proceedings. That is$ar another day and other proceedings
and may well come before your Lordships in due seurt is possible that in those
proceedings it will be held in relation to one o or all of the appellants that his or their
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detention was not justified and was therefore ufuavwBut that issue is not before your
Lordships now.

142. It has not been suggested, nor could it bgesigd, that the 2001 Act is otherwise than
an effective enactment made by a sovereign legrdatit was passed by both Houses of
Parliament and received the Royal Assent. Whetietdrms of the 2001 Act are consistent
with the terms of the European Convention on HuRaghts (“the ECHR?”) is, so far as the
courts of this country are concerned, relevant @aalyhe question whether a declaration of
incompatibility under section 4 of the Human Righis 1998 should be made. The making
of such a declaration will not, however, affecthe least the validity under domestic law of
the impugned statutory provision. The import offeaaleclaration is political not legal.

143. So what is the point of these proceedingstia@ske appeals, with nine of your Lordships
sitting in judgment, with intervention from the Natal Council of Civil Liberties and from
Amnesty International and with avid attention froine media? An answer might be that the
object of the proceedings is to obtain a court ogleashing the Human Rights Act 1998
(Designated Derogation) Order 2001 (“the Orderheveby the United Kingdom, purporting
to act in pursuance of article 15 of the ECHR, amoed its intention to derogate from article
5(1) of the ECHR by enacting Part 4 of the 2001. Aidte Special Immigration Appeals
Commission (“SIAC”) did quash the Order and madteelaration of incompatibility of Part

4 with the ECHR. The Court of Appeal disagreedélt aside the quashing of the Order and
the declaration of incompatibility. Your Lordshipse asked to reinstate the quashing order
and the declaration of incompatibility.

144. The effect, my Lords, of all this on the lalmess under domestic law of the
incarceration of the appellants is nil. A challertgethe lawfulness of their incarceration
requires a challenge to be made to the exercisbebilome Secretary of the statutory powers
conferred on him by section 23 of the 2001 Act. tThhallenge is not made in these
proceedings. The SIAC judgment (delivered by Cellih), and your Lordships’ opinions if
these appeals succeed, may show that the enactiPatt 4 of the 2001 Act represented a
breach of the United Kingdom'’s treaty obligatiomslar the ECHR but will not show that the
detention of the appellants is unlawful under ddradaw. The ECHR is not part of domestic
law except to the extent that it has become so rutiae 1998 Act. The 1998 Act did not
entrench the articles of the ECHR so as to barid®aent from subsequently enacting
legislation inconsistent with those articles. Ramlent can, if it wishes to do so, enact such
legislation. The courts, whose duty it is to comstand apply Parliamentary enactments, will
not readily assume that Parliament has intendedirtbensistency. But if the statutory
language is clear, aralfortiori if, as here, Parliament has expressed its intettcgnact a
provision inconsistent with the ECHR article in gtien, the courts must apply and give
effect to the statutory language notwithstanding itiiconsistency. The statutory provision
may represent a breach by the United Kingdom atréaty obligations under the ECHR but
will nonetheless constitute valid and enforceabtgdlation. The 1998 Act did not, and could
not, deprive Parliament of its power to legislateonsistently with the ECHR.

145. The normal and proper function of the coufthis country is to adjudicate on the rights
and liabilities under domestic law of citizens @rinstitutions with legal personality) or to
adjudicate on the validity of executive actionsoamissions that may affect those rights and
liabilities. It is not, normally, the function dfi¢ courts to entertain proceedings the purpose of
which is to obtain a ruling as to whether an Act Rdrliament is compatible with an
international treaty obligation entered into by thecutive. The executive cannot make laws
for the United Kingdom otherwise than pursuantrd aithin the constraints imposed by an
enabling Act of Parliament. The executive has esitenand varied prerogative powers that it
can exercise in the name of the Crown but none plamnit lawmaking. In being asked,
therefore, to perform the function to which | haederred, the courts are, it seems to me,
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being asked to perform a function the consequeat@gich will be essentially political in
character rather than legal. A ruling that an AdParliament is incompatible with the ECHR
does not detract from the validity of the Act. te$ not relieve citizens from the burdens
imposed by the Act. It provides, of course, ammanito those who disapprove of the Act
and desire to agitate for its amendment or repiak is not a function that the courts have
sought for themselves. It is a function that haanlrust on the courts by the 1998 Act.

[.]

BARONESS HALE OF RICHMOND

My Lords,

219. | have read with admiration and complete agesd the opinions of my noble and
learned friends Lord Bingham of Cornhill, Lord Nails of Birkenhead, Lord Hope of
Craighead, Lord Scott of Foscote and Lord Rodgefatsferry. They have said everything
that could possibly be said. | have nothing origtoaadd. But this is the most important case
to come before the House since | have been a membdraps the most helpful thing that |
can do is to provide a simple summary of the pples governing what we are doing and why
we are doing it.

220. We do not have power in these proceedingsder ahat the detainees be released. This
is not a challenge to the individual decisions &ath them. That may come before us in
future. It is in that context that the issue of #unissibility of evidence which may have been
obtained by the use of torture abroad could aBsg.that issue is no t before us at present.
Before us is a challenge to the validity of the lawder which the detainees are detained. That
law is contained in an Act of Parliament, the Atetirorism, Crime and Security Act 2001.
The Human Rights Act 1998 is careful to presengedtwvereignty of Parliament. The courts
cannot strike down the laws which the Queen ini&agnt has passed. However, if the court
is satisfied that a provision in an Act of Parliarhies incompatible with a Convention right, it
may make a declaration of that incompatibility (eandection 4 of the 1998 Act). This does
not invalidate the provision or anything done unideBut Government and Parliament then
have to decide what action to take to remedy thitema

221. The Convention right in question here is igatrunder article 5(1): “Everyone has the
right to liberty and security of person. No onelsba deprived of his liberty save in the
following cases .. .".

222. There are then listed six possible reasongldpriving a person of his liberty, none of
which applies here. These people are not detaimetruarticle 5(1)(f) “with a view to
deportation or extradition” because they cannoti&gorted and no other country has asked
for their extradition. They are being detained aspscion of being international terrorists, a
reason which does not feature in article 5. It deesfeature because neither the common
law, from which so much of the European Convenisotderived, nor international

human rights law allows indefinite detention at thehest of the executive, however well-
intentioned. It is not for the executive to decigleo should be locked up for any length of
time, let alone indefinitely. Only the courts cao that and, except as a preliminary step
before trial, only after the grounds for detainisagmeone have been proved. Executive
detention is the antithesis of the right to libeatyd security of person.

223. Yet that is what the 2001 Act allows. The HdBeeretary may issue a certificate (under
section 21) if he reasonably (a) believes that sqreés presence here is a risk to national
security, and (b) suspects that he is a terrgkiserrorist is someone who takes part in acts of
international terrorism, belongs to an internatloterorist group, or merely supports or
assists suc h a group. These are all likely torbwiral offences under the Terrorism Act
2000 or other legislation. But a person so cediftan be detained indefinitely (under section
23) without being charged with or tried for anynemal offence (indeed one of the detainees
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has been tried and acquitted of such an offencegrel are safeguards, as the Attorney
General has rightly pointed out, greater than uadgrearlier internment powers. Belmarsh is
not the British Guantanamo Bay. Their cases muskebewed by the Special Immigration
Appeals Commission (SIAC). SIAC can see all theamal which was available to the Home
Secretary. But much of this is ‘closed’ so that tefainee and his lawyers cannot see it.
Instead there are ‘special advocates’ who can fseerdss-examine witnesses, and make
representation to SIAC about it, and may even pelsUSIAC that some of the material
should be disclosed to the detainee. But they dagiisouss it with or take instructions from
the detainee, so they do not kno w whether he ntiglie an answer to it. The detainee does
not know a good deal of the case against him. heti®ven interviewed by the authorities so
that he can attempt to give some account of him&dthough that might be rather limited if
they cannot tell him what they have against hinthCSdoes know the case against him, but
all it can do is decide whether the Home Secretabglief and suspicion were in the
circumstances reasonable. SIAC does not decide hehehe detainee actually is an
international terrorist as defined in the Act, nhgnehether the Home Secretary reasonably
suspects that he is. Suspicion is an even lowealidtinan belief: belief involves thinking that
somethings true; suspicion involves thinking that somethingy betrue. It is not surprising
that, of the 16 who have been detained under se28acso far, only one has had his certificate
cancelled by SIAC. Another has had his certifiadiszharged by the Home Secretary. Two
others have left for other countries. For the theste is no end in sight and no clear idea of
what they might be able to do to secure their sde®ne has been transferred to Broadmoor
(we have not been told the legal basis for thig) @mother has been granted bail by SIAC on
very strict conditions of house arrest because isf rhental condition. If we have any
imagination at all, this should come as little sis@. We have always taken it for granted in
this country that we cannot be locked up indeflgitithout trial or explanation.

224. Article 5 applies to ‘everyone’. States whe parties to the European Convention are
required by article 1 to secure the rights anddoees defined in the Convention to ‘everyone
within their jurisdiction’. This includes everyormmysically present within their territory. So
it was necessary for the United Kingdom to depestnf its normal obligations under the
Convention in order to enact this legislation. Dé&yra is permitted under article 15: “In time
of war or other public emergency threatening tfeedf the nation any High Contracting Party
may take measures derogating from its obligatiordeuthe Convention to the extent strictly
required by the exigencies of the situation, predidhat such measures are not inconsistent
with its other obligations under international law.

225. The rights defined in the Convention have bexeights in United Kingdom law by
virtue of the Human Rights Act; but section 1(2pydes that the rights defined in the
Convention articles shall have effect subject tg alesignated derogation’. This means a
derogation designated in an order made by the Begref State under section 14, in this case
the Human Rights Act 1998 (Designated Derogatiom)e©2001. Such an order would not be
within his powers if it provided for a derogatiorhieh was not allowed by the Convention.
Section 30(2) and (5) of the 2001 Act allow theattetes to challenge this derogation from
their article 5(1) rights in proceedings before SlAnd in an appeal from SIAC’s decision.
Thus it is that we have power to consider the wglidf the Derogation Order made by the
Secretary of State and to quash it if it is invalidthe Derogation Order is invalid, it follows
that detention powers under the 2001 Act are inaiinle with the Convention rights as
defined in the Human Rights Act and that we hawegyao declare it so. It will then be for
Parliament to decide what to do about it.

226. The courts’ power to rule on the validity bétderogation is another of the safeguards
enacted by Parliament in this carefully construgiedkage. It would be meaningless if we
could only rubber-stamp what the Home Secretary Badiament have done. But any
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sensible court, like any sensible person, recogrtise limits of its expertise. Assessing the
strength of a general threat to the life of theamais, or should be, within the expertise of the
Government and its advisers. They may, as receatte\have shown, not always get it right.
But courts too do not always get things right. tuld be very surprising if the courts were
better able to make that sort of judgment than Go¥ernment. Protecting the life of the
nation is one of the first tasks of a Governmerd imorld of nation states. That does not mean
that the courts could never intervene. Unwarrateclarations of emergency are a familiar
tool of tyranny. If a Government were to declaggullic emergency where patently there was
no such thing, it would be the duty of the courtstty so. But we are here considering the
immediate aftermath of the unforgettable event$loSeptember 2001. The attacks launched
on the United States on that date were clearlyded to threaten the life of that nation. SIAC
were satisfied that the open and closed materfar&¢hem justified the conclusion that there
was also a public emergency threatening the lifehed nation. I, for one, would not feel
gualified or even inclined to disagree.

227. But what is then done to meet the emergencst mel no more than“is strictly required
by the exigencies of the situation”. The Governmaighed to solve a problem which had
three components: (1) it suspected certain peoplglhere of being international terrorists —
in the very broad definition given to that termthe Act; but (2) either it could not or it did
not wish to prove this beyond reasonable doubtiyesce admissible in a court of law; and
(3) it could not solve the problem by deportingntheither for practical or for legal reasons.
228. The Government knew about certain foreignonals presenting this problem, because
they were identified during the usual immigratiggpeaals process. But there is absolutely no
reason to think that the problem applies only t@ifyjners. Quite the reverse. There is every
reason to think that there are British nationalén§ here who are international terrorists
within the meaning of the Act; who cannot be shdwrbe such in a court of law; and who
cannot be deported to another country because hheg every right to be here. Yet the
Government does not think that it is necessarpté them up. Indeed, it has publicly stated
that locking up nationals is a Draconian step wiugtld not at present be justified. But it has
provided us with no real explanation of why it iscaessary to lock up one group of people
sharing exactly the same characteristics as angtbep which it does not think necessary to
lock up.

229. The Attorney General’'s arguments were maiirlgcted to the entirely different question
of whether it is justifiable in international law treat foreigners differently from nationals.
The unsurprising answer is that some differencdsemment are indeed allowed. Foreigners
do not have to be given the same rights to padieipn the politics and government of the
country as have citizens (see article 16 of thev@€ntion). Nor do they have to be given the
same rights to come or to stay here; if they are,lthey may be refused entry or deported
(and detained for that purpose under article 5(1)But while they are here they have the
same human rights as everyone else. This includedeing forcibly removed to a place
where they are liable to suffer torture or otherese ill-treatment contrary to article 3 of the
Convention. It also includes not being locked upegt in the circumstances allowed under
article 5.

230. The Attorney General did argue that it wousdr been discriminatory to lock up the
nationals as well as the foreigners, because tieggfoers are free to leave this country if they
can and want to do so, but nationals have no aientry which has an obligation to receive
them. It is correct that we have no power to fooce nationals to go, unless some other
country wishes to extradite them. But if it is nes&ry to lock anyone up in a ‘prison with
three walls’, the reality is that it will depend arp the personal circumstances of each
individual whether he has in fact somewhere elsgaoSome nationals may, for example,
have dual nationality or friends in foreign couesriwhich are happy to receive them. But the
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very fact that it is a prison with only three wadliso casts doubt upon whether it is “strictly
required by the exigencies of the situation”. Whahse does it make to consider a person
such a threat to the life of the nation that he tnbaslocked up without trial, but allow him to
leave, as has happened, for France where he veasee almost immediately?

231. The conclusion has to be that it is not nesgs® lock up the nationals. Other ways
must have been found to contain the threat whiely firesent. And if it is not necessary to
lock up the nationals it cannot be necessary th Ugcthe foreigners. It is not strictly required
by the exigencies of the situation.

232. It is also inconsistent with our other obligas under international law from which there
has been no derogation, principally article 14h&f European Convention. This states: “The
enjoyment of the rights and freedoms set forthhis Convention shall be secured without
discrimination on any ground such as sex, raceucplanguage, religion, political or other
opinion, national or social origin, associationtwé national minority, property, birth or other
status.”

233. This has five components, some of which oper{g people belonging to a particular
group or status (i) must not be singled out fasléavourable treatment (iii) from that given
to other people who are in the same situation ifivyelation to the enjoyment of their
Convention rights (v) unless there is an objedusatification for the difference in treatment.
234. Article 14 would make it unlawful to singletdiereign nationals for less favourable
treatment in respect of their article 5 rights wieetor not the derogation from those rights
was “strictly required by the exigencies of theuatton”. It is wrong to single them out for
detention without trial if detention without tried not strictly required to meet the exigencies
of the situation. It is also wrong to single themt éor detention without trial if detention
without trial is strictly required, if there are other people whe ar the same situation and
there is no objective justification for the difface in treatment. Like cases must be treated
alike.

235. Are foreigners and nationals alike for thispmse? The Attorney General argued that
they are not. The foreigners have no right to be laed we would expel them if we could.
We only have to allow them to stay to protect thigom an even worse invasion of their
human rights. Hence, he argued, the true compaiisamt with suspected international
terrorists who are British nationals but with fgreisuspected international terrorists who can
be deported. This cannot be right. The foreignem® wan be deported are not like the
foreigners who cannot. These foreigners are onipgbéetained because they cannot be
deported. They are just like a British national wbannot be deported. The relevant
circumstances making the two cases alike for trpgse are the same three which constitute
the problem: a suspected international terroridtp vior a variety of reasons cannot be
successfully prosecuted, and who for a varietyeabons cannot be deported or expelled.
236. Even then, the difference in treatment migiiehan objective justification. But to do so
it must serve a legitimate aim and be proportionatéhat aim. Once again, the fact that it is
sometimes permissible to treat foreigners diffdyedbes not mean that every difference in
treatment serves a legitimate aim. If the situatenally is so serious, and the threat so severe,
that people may be detained indefinitely withotdlfrwhat possible legitimate aim could be
served by only having power to lock up some ofgkeple who present that threat? This is
even more so, of course, if the necessity to laabppe up in this way has not been shown.
237. Democracy values each person equally. In mesgtects, this means that the will of the
majority must prevail. But valuing each person digualso means that the will of the
majority cannot prevail if it is inconsistent withe equal rights of minorities. As Thomas
Jefferson said in his inaugural address: “Though whil of the majority is in all cases to
prevail, that will to be rightful must be reasoreabl . The minority possess their equal rights,
which equal law must protect, and to violate wdogdoppression.”
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238. No one has the right to be an internatiomabtist. But substitute “black”, “disabled”,
“female”, “gay”, or any other similar adjective ftforeign” before “suspected international
terrorist” and ask whether it would be justifialitetake power to lock up that group but not
the “white”, “ablebodied”, “male” or “straight” spected international terrorists. The answer
is clear.

239. | would therefore allow the appeals, quashdér@gation order, and declare section 23
of the 2001 Act incompatible with the right to Iibe in article 5(1) of the European

Convention.

[.]
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